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I. INTRODUCTION

On July 31, 1995, Fujifilm submitted to USTR and the general public a nearly 600-page

document entitled "Rewriting History:  Kodak's Revisionist Account of the Japanese Consumer

Photographic Market."  In that document, Fujifilm revealed the numerous errors,

mischaracterizations, and omissions that form the "factual" basis of Kodak's Section 301 petition.

The purpose of today's submission is to address the equally flawed legal basis of Kodak's

complaint.

A. Kodak's Substantive Legal Claims Are Fatally Flawed

With exquisite timing, a major event last Friday in Kodak's other main legal arena

highlights the utter fatuousness of its current position.  Specifically, on August 4, 1995 the U.S.

Court of Appeals for the Second Circuit issued its decision approving Kodak's release from both of



its decades-old antitrust consent decrees.1  This decision was premised upon the finding,

strenuously argued for by Kodak, that the relevant market for color film is not national, but

worldwide.

Kodak's Section 301 complaint is premised upon applying a national market definition to

the business practices of Fujifilm.  In other words, Kodak wants its competitor's actions judged by

a much stricter standard than that by which its own actions are judged.  Seeking to benefit from a

double standard is nothing new in legal annals, but Kodak's shamelessness in adopting

diametrically opposed positions in simultaneous proceedings is truly remarkable.  Indeed, as will be

discussed later in this submission, if Section 301 investigations were conducted in a U.S. court of

law, Kodak would be legally barred from taking the position on which its Section 301 case now

rests.2

As exemplified by this glaring flaw, the substance of Kodak's legal analysis is unrelievedly

shoddy.  First, Kodak claims that USTR action is mandatory under Section 301(a)3 because of

practices that are allegedly inconsistent with either trade agreements or U.S. international legal

rights.  Yet regarding the agreements in question -- the U.S.-Japan Friendship, Commerce and

Navigation ("FCN") Treaty and the OECD Capital Code -- any alleged violations ended some 20

1     United States v. Eastman Kodak Co., ___ F.3d ___, No. 1364 (2d Cir., August 4, 1995),

affirming United States v. Eastman Kodak Co., 853 F. Supp. 1454 (W.D.N.Y. 1994).

2     We note that Kodak's recent statements implying that the Court of Appeals' decision

absolves it of allegations of anticompetitive activity misses the mark.  The court's decision removes

the very basis of Kodak's Section 301 case.  If the court's decision gives Kodak a clean bill of

health, as Kodak maintains, because the relevant market for color film is now worldwide (and,

therefore, its exclusionary practices cannot be anticompetitive), then just as assuredly the same

decision makes it impossible for Kodak to label Fujifilm's allegedly exclusionary practices

anticompetitive.  Fujifilm has the same clean bill of health under the standard applied by the Court

of Appeals.

3     19 U.S.C. § 2411(a).



years ago.  Kodak's absurd argument that USTR is required to act now against supposed violations

that ended two decades ago is addressed in Section II of this submission.

After Kodak's alleged treaty violations are dispensed with, the remaining legal hook for

relief is Kodak's claim that certain practices are "unreasonable" under Section 301(b).4  Kodak

alleges that the actions of Fujifilm and the Japanese Government are unreasonable under Section

301(d)(3)(B)(i)(IV), i.e., that their practices combine to constitute "the toleration by a foreign

government of systematic anticompetitive activities . . .that have the effect of restricting . . . access

of United States goods or services to a foreign market."5  Section III of this submission analyzes

whether there have been systematic anticompetitive activities committed by Fujifilm.  First, we

demonstrate that Fujifilm's business practices have not violated the Japanese Antimonopoly Act.6

Next, although U.S. law is arguably irrelevant to this inquiry,7 we show that Fujifilm's activities

have been consistent with the requirements of U.S. antitrust law, the second standard that Kodak

urges to be applied in this investigation.  Finally, we show that when measured against Kodak's

own practices in the U.S. market, the acts of Fujifilm and the Japanese Government are not

unreasonable.

4     19 U.S.C. § 2411(b).

5     19 U.S.C. § 2411(d)(3)(B)(i)(IV).

6     Both the Statement of Administrative Action accompanying the 1994 Uruguay Round

Trade Agreements Act (which included an amendment to this part of Section 301) and the

legislative history accompanying the 1988 Omnibus Trade and Competitiveness Act state that the

foreign country's own laws should be taken into account in determining whether the criteria of the

anticompetitive activities provision are met.  Statement of Administrative Action, H.R. Doc., No.

103-316, 103d Cong., 2d Sess. 656-895 (1994) at 367 (hereinafter "SAA"); H.R. Conf. Rep. No.

100-576, 100th Cong., 2d Sess 570 (1988).

7     See H.R. Conf. Rep. No. 100-576, 100th Cong., 2d Sess 570 (1988) (stating that USTR

should take into account "whether the anticompetitive foreign private activities are inconsistent

with local (not U.S.) law" (emphasis added)).



Although the analysis in Section III is lethal to Kodak's case, we kick Kodak's dead horse

for two additional sections:  first, in Section IV, to demonstrate that the Japanese Government has

not tolerated any anticompetitive activity; and finally, in Section V, to show that even if -- against

all evidence -- unreasonable acts were found to exist, there has been no resulting burden to or

restriction of U.S. commerce.8

A. Procedural Considerations Render Any USTR Action Premature And

Inappropriate

In addition to its pervasive substantive failings, Kodak's case suffers from a threshold

procedural defect that should result in the termination of this investigation before matters of

substance are ever reached.  Specifically, Kodak has chosen the wrong forum in which to broach

its allegations against Fujifilm.  As noted in our June 27, 1995 letter, Kodak has come forward

with what amounts to a private antitrust complaint.  But Kodak purposely chose not to take its

complaint to the governmental authorities in either Japan or the United States that normally handle

such matters.  Instead, Kodak has gone as a first resort to USTR, a part of the Executive Office of

the President, whose competence lies in the formulation of policy and the conduct of negotiations

-- not the independent investigation of highly complex factual issues.

Already, at this early stage of the proceeding, Kodak has provided USTR with nearly 300

pages of factual allegations and Fujifilm has answered with nearly 600 pages of factual rebuttal.

USTR has neither the staff nor the investigative tools to sort through this volume of contested

factual detail in a comprehensive and objective manner.  If USTR proceeds with this investigation

-- if it pretends it can do with a handful of staff in a few months what dozens of Department of

8     This is an essential condition of relief under Section 301 regardless of whether acts are

found to be "unjustifiable," "unreasonable," or "discriminatory."  19 U.S.C. § 2411(a)(1)(B)(ii)

and § 2411(b)(1).



Justice or Federal Trade Commission antitrust experts take years to do -- it will be biting off far

more than it can chew.

We are not suggesting that USTR refuse to enforce the provision of Section 301 dealing

with government toleration of anticompetitive activities.  Rather, we are saying that USTR should

require issues arising under this provision to be framed in a proper manner.  In this particular case,

USTR should not proceed with its investigation because Kodak has not availed itself of available

remedies in Japan.  Unless such remedies have been pursued, there cannot be a governmental "act,

policy, or practice" that is sufficiently crystallized for USTR to be able to evaluate.  Otherwise,

USTR would be stuck in the wholly unsuited role of amateur antitrust agency.

To allow Kodak to use Section 301 without having first resorted to available remedies in

Japan would create an almost insurmountable burden for USTR.  USTR would have to undertake

extensive fact gathering, define the issues being decided, define the standards to be applied,

evaluate the evidence in light of those standards, all before it could decide whether the criteria

permitting or mandating USTR action under Section 301 had been met.  It would have to do all of

this with no established means or staff for voluminous fact gathering, no precedent relevant to the

legal standards to be applied, no apparent standard of proof, no procedural or evidentiary standards,

and no mechanism ensuring objectivity.  Section 301 is not intended as a substitute for the

established competition policy agencies in the United States or foreign countries; it is intended as a

mechanism to encourage a negotiated solution to identifiable trade barriers.  Where alternative

mechanisms exist for identifying, investigating, and resolving alleged trade barriers, USTR should

not pursue an investigation or negotiations when such mechanisms have been ignored.

A readily available mechanism exists to ensure that the Japanese Government is properly

enforcing the Antimonopoly Act.  Any person may bring a suspected violation to the attention of

the Japan Fair Trade Commission ("JFTC").  Section 45 of the Antimonopoly Act requires that the

JFTC investigate any Antimonopoly Act violation reported by any person.  The JFTC must also

inform the person reporting such a violation in writing whether the JFTC has decided to take, or



not to take, appropriate measures.  Kodak, in all its alleged quarter-century of victimization, has

never taken advantage of this opportunity.9

If Kodak brought its complaint to the Japanese authorities, and those authorities failed to

investigate, the USTR would have specific facts available to it to determine whether the failure to

investigate was "unreasonable" under Section 301.  If the Japanese authorities did investigate, but

did not take remedial measures, or the measures taken were considered insufficient, the scope of

the issues for investigation and negotiation by the USTR would be adequately defined.  Finally, if

the Japanese authorities took remedial measures that met with Kodak's approval, this Section 301

case would be moot.

Because Kodak rushed first to USTR, it failed to take steps that would have crystallized the

governmental action that is the subject of all Section 301 investigations.  It failed to take steps that

would have clarified the issues in this case or made the case unnecessary altogether.  As a result, it

is now asking USTR to venture far beyond its institutional competence and delve into factual

disputes that USTR cannot hope to adjudicate fairly and accurately.

The policy implications of letting Kodak get away with its end-run around existing

remedies extend far beyond this case.  If USTR proceeds now, it is sending a signal to every U.S.

company involved in a commercial dispute overseas, or even just nursing a grudge, to bypass

normal mechanisms and go for a Section 301 home run.  The ensuing mayhem would embroil

USTR in no end of needless controversy.  And, in particular, if setting agreed-upon international

standards of competition policy is a long-term U.S. negotiating objective, it is hard to think of a

worse way to go about building international support for it.

9     Neither has Kodak complained to the Office of the Trade Ombudsman ("OTO"), a

mechanism specifically established to address market access problems such as those raised by

Kodak.



USTR should feel constrained not only by policy considerations, but also well established

legal considerations.  Namely, the broadly accepted concept of "exhaustion" militates against

USTR's taking action if Kodak has not first exhausted its remedies in Japan.

The requirement that local remedies must be exhausted is a "well-established rule of

customary international law. . . .  {I}t has been considered necessary that the State where the

violation occurred should have an opportunity to redress it by its own means, within the framework

of its own domestic legal system."10  Prior USTR officials have specifically stated that such a

requirement would likely be applied in cases involving a foreign government's failure to apply its

own law.11

This rule applies directly to Kodak's Section 301 complaint because, in essence, Kodak is

requesting the U.S. Government to take up its private injury claim directly with the Japanese

Government.  The Restatement of Foreign Relations Law states specifically that:

Under international law, ordinarily a state is not required to consider a claim by

another state for an injury to its national until that person has exhausted domestic

remedies, unless such remedies are clearly sham or inadequate, or their application

is unreasonably prolonged.12

10     Interhandel Case (Switzerland v. United States), 1959 I.C.J. 6, 27 (Judgment of March 21).

11     See Bronckers, Marco C.E.J., Private Response to Foreign Unfair Trade Practices --

United States and EEC Complaint Procedures, 6 J. Intl. L. Bus. 651, 658 (citing Interview with

Jeanne S. Archibald, Chairman of the Section 301 Committee, and Associate General Counsel,

Office of United States Trade Representative (Nov. 1, 1984); also citing S. Rep. No. 308, 98th

Cong., 1st Sess. 46 (1983) (in which the Senate Finance Committee insists, in connection with

Section 301 complaints, that a key factor in the USTR's determination of whether to initiate an

investigation should be "a consideration of the appropriate legal action available to, or taken by, the

aggrieved United States party to defend its rights in the subject country.").

12     Restatement of the Law, Third, Foreign Relations § 713 Remedies for Injury to Nationals

of Other States, comment f.



There is nothing in the legislative history of Section 301 to suggest that Congress intended the

USTR to ignore customary international law in its application of this provision.13

The doctrine of exhaustion of available remedies is also widely recognized elsewhere in

U.S. law.14  The exhaustion requirement serves two policy goals that are particularly relevant to

Kodak's case:  it ensures that complex facts are adequately investigated and compiled,15 and it

ensures that agencies having expertise have the opportunity to apply that expertise.16  As

discussed above, absent a record of investigation of Kodak's complaints by a Japanese government

agency, USTR simply does not have the staff or procedures to sort through the mountain of facts

required to decide this case competently and fairly.  Moreover, the USTR does not have the

necessary expertise to apply the standards of Japanese law required to be applied by Section

301.17

13     This requirement applies especially in actions such as this one involving competition law.

See Council Recommendation Concerning Cooperation Between Member Countries on

Restrictive Business Practices Affecting International Trade, 25 September 1979, reprinted in

OECD, Competition Law Enforcement 80-81 (1984).

14     See, e.g., Moore v. East Cleveland, 431 U.S. 494, 523-531, 52 L. Ed. 2d 531, 552-557

(1977) (requiring exhaustion of state or local remedies prior to appeal on constitutional basis from

actions by city zoning board); Budd Co., Wheel & Brake Div. v. United States, 773 F. Supp. 1549,

1554-56, 15 CIT 446, 452-454 (1991) (requiring exhaustion of administrative remedies in appeal

from final determination by the U.S. Department of Commerce).

15     See, e.g., Moore v. East Cleveland, 431 U.S. 494, 523-531, 52 L. Ed. 2d 531, 552-557

(1977) ("review may be seriously hampered if the appropriate agency has no chance to . . . make a

factual record reflecting all aspects of the problem.")

16     See, e.g., McKart v. United States, 395 U.S. 185, 194, 23 L. Ed. 2d 194, 203 (1969)

("since agency decisions . . . frequently require expertise, the agency should be given the first

opportunity . . . to apply that expertise.").

17     Under international law, exhaustion of local remedies is excused if resort to local remedies

would be futile.  See Claim of Finnish Shipowners (Finland v. Great Britain), 3 U.N. Rep. Int'l



This is a case of first impression.  There are many uncertainties, and the chances of taking

actions that have unexpected consequences are correspondingly high.  USTR should therefore

tread carefully.  There is no need to rush to judgment in this case -- after all, Kodak took 25 years

to get around to complaining.  USTR should decline further action because Kodak has not availed

itself of the normal investigative and remedial mechanisms available.

Arbitral Awards, 1479, 1495, 1504.  However, this exception applies in very limited circumstances,

for example, when there exists no provision of law permitting redress of the claims or when the

remedial process available is corrupt and inefficient and has already denied justice in the "broadest

sense."  See Elettronica Sicula S.p.A. (ELSI) (United States v. Italy), 1989 I.C.J. at 47 (declining

to require exhaustion because no provision for redress existed absent precedent for the proposition

that provisions of the U.S.-Italy FCN Treaty were "self-executing."); D. Greig, International Law

(2d ed. 1976) at 583-589 (stating that the exception would be available when denial of justice

includes "imprisonment for an overlong time, or in barbarous conditions," etc.).  The futility

exception clearly does not apply in this case.  Specific standards regarding anticompetitive

activities are provided for in Japan's Antimonopoly Act.  Section 45 of the Antimonopoly Act

requires the JFTC to investigate any Antimonopoly Act violation reported by any person.

Moreover, the JFTC has enforced the Antimonopoly Act in the photographic materials industry

and in other Japanese industries and has succeeded in prompting changes in business practices

even when it has not found clear-cut violations of the Antimonopoly Act.  The OTO has also

investigated and resolved numerous market access problems in a variety of industries.  Kodak's

allegations fail to bring its claim under this limited exception.  See, e.g., "Privatizing Protection" at

217-218.



I. THE JAPANESE GOVERNMENT HAS VIOLATED NO TREATIES IN ITS

ALLEGED TOLERATION OF FUJI ANTICOMPETITIVE ACTIVITIES

In a strained effort to find some violation that would fit within the "mandatory action"

provision of Section 301(a), Kodak was forced to dredge up alleged treaty violations that even it

concedes were cured by 1976.18  Kodak's argument that supposed violations of the FCN Treaty

and the OECD Capital Code that ended nearly 20 years ago legally require USTR to take action

under Section 301 is fundamentally flawed and should be rejected.

These issues are addressed in detail in Section V of "Rewriting History."  In that section,

Fujifilm set forth the legal arguments why Kodak's treaty violation arguments should be dismissed.

We summarize and expand on those arguments briefly below.

First, USTR should apply the doctrine of laches to Kodak's treaty violation allegations.

The doctrine of laches precludes relief on claims brought too long after their occurrence where the

plaintiff failed to assert its rights in a timely manner.  Under any reasonable application of this

doctrine, a 19 year-old alleged violation warrants dismissal.19

Second, Section 301 is not designed to address past violations.  The statute is written in the

present tense.  Policy considerations also call for a focus on ending present violations, not revisiting

violations long since corrected.20  Section 301 does not provide a private right of action.  Section

301 is not intended to allow a private company to seek monetary damages for some alleged wrong

in the past.  Rather, Section 301 simply provides a mechanism by which the U.S. Government can

investigate, inter alia, alleged current violations of a trade agreement.  If such a violation is found

and that violation burdens or restricts U.S. commerce, then this meets the "unjustifiable" standard

18     "Privatizing Protection" at 181.

19     See "Rewriting History" at 200-203.

20     See id. at 203-207.



and the United States will request that the foreign country take action to eliminate the violation.  If

the alleged violation of a trade agreement has already been corrected, then there is no action

needed under Section 301 with respect to that violation.  It would strain logic to find that Japan's

policies are both unjustifiable and no longer in existence.

Kodak attempts to argue that the so-called "liberalization countermeasures," instituted after

formal restrictions were lifted, "perpetuate{d} the restrictions on foreign capital that existed prior to

1976," and created a market structure "for no other purpose than to deny U.S. firms their

commercial rights under the {FCN} treaty and the OECD Code."21  Without ever explaining how

the liberalization countermeasures or the structure of the Japanese photographic market violate the

FCN Treaty or the OECD Code, Kodak jumps to the conclusion that the structure's continued

existence is unjustifiable under Section 301.  But Kodak never identifies which provisions of the

treaties are being violated by the alleged structure.  Unless Kodak can specifically explain which

provisions of the FCN Treaty or the OECD Code are being violated by the current structure of the

Japanese photographic materials market, there can be no basis for a USTR finding that Japanese

policies are unjustifiable.

Third, putting aside the doctrine of laches and the inapplicability of Section 301 to past

violations, Japan never violated either the FCN Treaty or the OECD Capital Code.  While Japan

has utilized legitimate reservations to these treaties -- as have other countries, including the United

States22 -- such reservations do not amount to violations.  To the extent the U.S. Government

wished to challenge Japan's reservations under the FCN Treaty, the proper forum for such

challenges would have been a timely resort to Japan's local courts or administrative agencies, not

21     "Privatizing Protection" at 175 and 181.

22     See "Rewriting History" at 210 (citing to OECD documents showing that the U.S.

Government maintained reservations to the OECD Capital Code).



an international proceeding such as this Section 301 investigation many years later.23  Having

brought no such claims, the U.S. Government has long since acquiesced in Japan's supposed treaty

violations.

In short, Kodak's claims about long-resolved treaty issues are clearly a makeweight

argument without any merit whatsoever.  They should be dismissed out of hand.

I. FUJIFILM'S BUSINESS PRACTICES IN THE JAPANESE MARKET ARE NOT

ANTICOMPETITIVE

At the heart of Kodak's claim of "unreasonable" practices is the allegation that Fujifilm has

engaged in systematic anticompetitive activities.  On this foundation rests Kodak's claim of

government toleration, and likewise its claim of a burden or restriction on U.S. commerce.  If this

foundation is demolished, Kodak's entire case collapses.

In "Rewriting History," Fujifilm analyzed the factual basis for Kodak's allegation of

systematic anticompetitive activities.  In this submission, we turn to the evaluation of facts under

the relevant legal standards.  In "Rewriting History" we demonstrated that Kodak's case was built

on factual misstatements, distortions, and omissions.  In this submission we show that under

Japanese law and U.S. law, and by comparison to reciprocal opportunities in the United States, the

actual facts do not add up to systematic anticompetitive activities.  The foundation for Kodak's case

is indeed demolished.

23     See "Rewriting History" at 215-217 (citing Case Concerning Elettronica Sicula S.p.A.

(ELSI) (United States v. Italy), 1989 I.C.J. 15 at para. 50.).



A. Kodak's Allegations Of Systematic Anticompetitive Practices Suffer From

Fundamental Analytical Defects

Kodak's charges of anticompetitive activities may be divided into two broad categories.

First, Kodak alleges various exclusionary practices (i.e., creation of a "distribution bottleneck" with

distributors that carry only Fuji film, "remarkably progressive" rebates, and creation of a "captive

market" for color paper) that supposedly block Kodak's access to the retail store shelf.  Second,

Kodak alleges various forms of price fixing that supposedly lead to high retail prices for color film

in Japan.

As to the former, Kodak has already taken positions in the U.S. courts -- positions now

affirmed by the Second Circuit Court of Appeals -- that are flatly inconsistent with a finding that

Fujifilm's business practices are anticompetitive.  As to the latter, the practices alleged by Kodak

would encourage and facilitate U.S. exports to Japan, not burden or restrict them.  In short, Kodak

itself is hopelessly stuck on both prongs of its Section 301 attack.



1. Market definition

Consistently with modern economic analysis, U.S. antitrust analysis recognizes that

limitations imposed by manufacturers on their distributors -- known in antitrust jargon as vertical

non-price restraints24 -- can have important beneficial effects for consumers,25 primarily by

strengthening the manufacturer's ability to engage in interbrand competition.26  It is thus to be

expected that competing manufacturers will object to the vertical non-price restraints imposed by

their rivals precisely because they are procompetitive -- i.e., because the healthy competition

among manufacturers to which such restraints contribute requires all competitors in the market to

work harder.  Because a lack of enthusiasm for stiff competition is likely to be the source of a

competitor's complaints about its rival's distribution arrangements, U.S. antitrust law does not

condemn vertical non-price restraints in the absence of market power.27  Accordingly, whether

market power exists is a threshold issue in evaluating alleged restrictions imposed by manufacturers

on their distributors.

24     U.S. antitrust law recognizes two broad categories of relationships among firms:  vertical

and horizontal.  Vertical refers to relationships among firms at different levels in the chain of

product manufacturing and distribution; horizontal refers to relationships among firms at the same

level in the chain.  The exclusionary practices which Kodak alleges are all vertical restraints.  In

this regard, under U.S. law alleged agreements between firms at different levels of distribution are

considered vertical regardless of their horizontal effects.  Business Electronics Corp. v. Sharp

Electronics Corp., 485 U.S. 717, 731 n.4 (1988); see A-Abart Electric Supply, Inc. v. Emerson

Electric Co., 956 F.2d 1399, 1403 (7th Cir.), cert. denied, 113 S. Ct. 194 (1992).

25     See F. Fisher, Can Exclusive Franchises Be Bad, in Industrial Organization, Economics

and The Law:  Collected Papers of Franklin M. Fisher , J. Monz, ed. (1991) at 154; F. Scherer,

The Economics of Vertical Restraints, 52 Antitrust Law Journal 708 (1983).

26     Among participants at the same level of distribution, U.S. antitrust law recognizes a

distinction between interbrand competition and intrabrand competition.  Interbrand competition is

competition between sellers of products from different sources.  Intrabrand competition is



The existence of market power, in turn, depends on the definition of the relevant market --

both the relevant geographic market and the relevant product market.28  Only by knowing the

scope of the relevant market can one assess the degree of market power possessed by the

participants in that market.  It is on these points -- specifically, the definition of the relevant

geographic market for color film, and the relevant product market for processing of color paper --

that Kodak has successfully maintained positions that directly contradict the contention that

Fujifilm enjoys market power in either color film or color paper.  Consequently, these positions are

inconsistent with the finding that Fujifilm's allegedly exclusionary practices are anticompetitive.

In its recent successful effort to escape long-standing antitrust consent decrees in the United

States, Kodak strenuously argued that the relevant market for color film is not limited to any one

country or region, but is worldwide.  As the district court noted, Kodak's expert (Professor

Hausman), concluded that the "relevant market for amateur color negative film is worldwide, and

the worldwide sales of Kodak and of its foreign competitors should be counted in computing

Kodak's market share for amateur color negative film."29

competition between sellers of products from the same source.  "[I]nterbrand competition is the

primary concern of the antitrust laws."  Business Electronics v. Sharp Electronics Corp., 485 U.S.

717, 726 (1988).

27     See Business Electronics Corp. v. Sharp Electronics Corp., 485 U.S. 717 (1988);

O. Williamson, Markets and Hierarchies:  Analysts and Antitrust Implications 1975) at 116; O.

Williamson, Antitrust Economics:  Mergers, Contracting and Strategic Behavior (1987) at 134 and

160; D. Reiffen and M. Vita, Is There New Thinking on Vertical Mergers, 63 Antitrust Law

Journal 921-922 (Spring 1995).

28     Berkey Photo, Inc. v. Eastman Kodak Co., 603 F.2d 263, 268 (2d Cir. 1979) ("It is, of

course, a basic principle in the law of monopolization that the first step in a court's analysis must be

definition of the relevant markets.").

29     United States v. Eastman Kodak Co., 853 F. Supp. 1454, 1468 (W.D.N.Y. 1994), aff'd

No. 1364 (2d Cir., August 4, 1995).



The district court adopted Kodak's definition of the relevant geographic market, finding

that:  "the evidence proffered by Kodak shows that the area of effective competition between the

five film manufacturers is the entire world. . . ."30  On this basis, the district court determined that

Kodak lacked market power and, therefore, that termination of the 1921 consent decree would

increase rather than reduce competition.

The Court of Appeals for the Second Circuit affirmed Kodak's argument and the district

court's decision:  "we agree with the district court that the _area of effective competition_ for film

encompasses the entire world."31  Accordingly it affirmed the district court's finding that Kodak

lacks market power in color film and that the 1921 consent decree restrictions should be lifted.

In the Section 301 case, however, Kodak now states that the appropriate relevant

geographic market is the nationwide Japanese market for consumer photographic film.32  Kodak

offers not even a fig leaf of an argument why the relevant market should no longer be worldwide.

Of course, the real reason for Kodak's unexplained flip-flop is clear.  Given that Fujifilm's

worldwide market share is lower than Kodak's, a worldwide relevant market definition leads

directly to the conclusion that Fujifilm lacks market power -- and, therefore, that Fujifilm's

allegedly exclusionary practices cannot be anticompetitive.

In similar fashion, Kodak prevailed in its argument during the consent decree proceedings

that the relevant product market for photofinishing is not limited to wholesale photofinishing, but

also includes minilabs.  Kodak argued (and the court agreed) that the emergence and growth of

minilabs provides important benefits to the photofinishing market.  First, it provides a convenient

option to customers that had previously been technologically impossible.  Second, and most

importantly to Kodak's argument and for the court, minilabs dramatically reduce the barriers to

30     Id. at 1470-71.

31     United States v. Eastman Kodak Co., No. 1364 (2d Cir., August 4, 1995).

32     See "Privatizing Protection" at 241.



entry into the photofinishing market.  A complete new minilab machine can be purchased for as

little as $30,000, depending on the features and speed of the equipment.  These low barriers to

entry have resulted in an explosion of minilab locations.  Consequently, Kodak argued, dominance

in the wholesale photofinishing business (resulting from acquiring photofinishers) could not

possibly mean dominance in the photofinishing market.  The court agreed and released Kodak

from the 1954 Consent Decree.33

Turning to the Japanese market, defining the relevant product market to include all

photofinishing would likewise lead to a finding that Fujifilm lacks market power.  In Japan,

minilabs alone account for over half of the Japanese photofinishing market34 -- not to mention the

fact that Kodak and Konica also own wholesale photofinishing labs.35

In a relevant product market that includes minilabs, there is simply no basis for arguing that

Fujifilm possesses market power in photofinishing.  Consequently, there is no basis for Kodak's

contention that Fujifilm precludes Kodak from the color paper market by creating a "captive

market" for its own paper through control of photofinishing.  Interestingly, Kodak is silent in

"Privatizing Protection" on the extent of the relevant product market for photofinishing.  Instead it

takes the considerably easier route of assuming its favored conclusion.

Thus, in U.S. courts, Kodak has successfully maintained positions on the relevant market

that, if applied here, would fatally undermine Kodak's contention that Fujifilm's allegedly

33     United States v. Eastman Kodak Co., 853 F. Supp. 1454, 1482 (W.D.N.Y. 1994).

("Although the photofinishing market today contains similar options to those available in 1954 --

mail-order finishing and finishing by macrolabs -- it is now affected by the emergence of a very

significant alternative -- the minilab.")  The definition of the relevant product market for

photofinishing was not contested by the appeal to the Second Circuit.

34     See "Rewriting History" at 193.

35     Id. at 94.



exclusionary practices are anticompetitive.  Indeed, if Kodak had brought its current complaint in a

U.S. court, its case would be thrown out on the grounds of estoppel.

In a judicial forum, the doctrines of judicial estoppel and collateral estoppel would bar

Kodak from changing its originally favored market definitions.  The doctrine of judicial estoppel

prevents a party from asserting a position contrary to a position previously taken by it in a prior

legal proceeding.  The doctrine seeks to preserve judicial integrity by "preventing a party from

abusing the judicial process through cynical gamesmanship, achieving success on one position,

then arguing the opposite to suit an exigency of the moment."36  Judicial estoppel also preserves

the sanctity of the oath by demanding truth and consistency in all sworn positions.37  In order to

invoke judicial estoppel, a party must show that the opponent took a contrary position under oath

in a prior proceeding and that its position in the prior proceeding was accepted by the court.38

The doctrine of collateral estoppel precludes parties from contesting matters that they have

had a full and fair opportunity to litigate and which resulted in a final judgment.39  It conserves

judicial resources, protects parties from multiple lawsuits and promotes confidence in judgments

and comity between various courts.40

36     Teledyne Industries, Inc. v. National Labor Relations Bd., 911 F.2d 1214, 1218 (6th Cir.

1990), citing Scararo v. Central Railroad, 203 F.2d 510, 513 (3d Cir. 1953) ("judicial estoppel

precludes a party from playing fast and loose with the courts.").

37     Bates v. Long Island Railroad, 997 F.2d 1028, 1038 (2d Cir. 1993), cert. denied, 114 S. Ct.

550 (1993).

38     Id.

39     Montana v. United States, 440 U.S. 147, 153-54  (1979); United States v. Mendoza, 464

U.S. 154, 158-59 (1984).

40     Raju v. Rhodes, 7 F.3d 1210, 1214 (5th Cir. 1993); Southern Pacific Communications Co.

v. American Telephone & Telegraph, 740 F.2d 1011, 1019 (D.C. Cir. 1984).



Collateral estoppel applies if:  (1) the issue sought to be precluded is the same as the issue

actually and fully litigated in a prior action, (2) the determination of the issue was  necessary to

support a valid and final judgment; and (3) the party against whom estoppel is invoked was fully

represented in the prior action.41  The party asserting collateral estoppel, however, need not have

been a party to the prior action.42

Collateral estoppel has specifically been used in antitrust proceedings to give preclusive

effect to prior determinations of relevant market and market power.  Indeed, Kodak should be quite

familiar with this use of collateral estoppel and well versed in its requirements, given Kodak was

twice precluded by the collateral estoppel doctrine from challenging relevant antitrust market

findings following the 1979 Berkey Photo decision.43

Similarly, the doctrines of judicial and collateral estoppel now would bar Kodak from

asserting that the relevant market for amateur color film is limited to a single country, or that the

relevant market for photofinishing excludes minilabs.  These issues were fully litigated in the

41     Havoco of America Ltd. v. Freeman, Atkins & Coleman, Ltd., 58 F.3d 303, 307 (7th Cir.

1995); Central Hudson Gas & Electric Corp. v. Empressa Naviera Santa, S.A., 56 F.3d 359, 368

(2d Cir. 1995).

42     Parklane Hosiery Co. v. Shore, 439 U.S. 322 (1979); Lane v. Peterson, 899 F.2d 737, 741

(8th Cir.) cert. denied, 498 U.S. 823 (1990) (a party may rely on collateral estoppel even though he

or she is not bound by a prior judgment if the party against whom it is used had a full and fair

opportunity and incentive to litigate the issue in the prior action).

43     Berkey Photo, Inc. v. Eastman Kodak Co., 603 F.2d 263 (2d Cir. 1979) cert. denied, 444

U.S. (1980).  See GAF Corp. v. Eastman Kodak Co., 519 F. Supp. 1203 (S.D.N.Y. 1981) (giving

preclusive effect to jury's delineation of relevant markets and finding that Kodak possessed market

power in camera, amateur film and color paper markets); Argus Inc. v. Eastman Kodak Co., 552

F. Supp. 589 (S.D.N.Y. 1982) (rejecting use of collateral estoppel where findings not necessary to

judgment but upholding application with respect to market definition and market power in film

market).



district court.  Both the United States and Kodak were represented by competent counsel who

argued the issues before the court and presented expert testimony.  The district court judge

thoroughly analyzed the relevant expert testimony and expert reports.  The court adopted Kodak's

position in full and referred to the testimony of Kodak's expert on this issue extensively in his

written opinion.  This finding was essential to the court's ruling that Kodak did not possess market

power.  The district court's findings were then affirmed by the Court of Appeals for the Second

Circuit.

In a judicial forum, Kodak would be estopped from maintaining an inconsistent position

contrary to the court's finding.  As a matter of policy and coherence among the branches of the

federal government, USTR should give due deference to the law as determined by the Second

Circuit.   Just as a court of law would not permit Kodak to play "fast and loose" with the judicial

process, neither should Kodak be permitted to flip-flop its positions between the judicial and

executive branches.  Kodak must be held to the position it stated in the consent decree action and

the finding of the courts.

1. Resale price maintenance

Kodak alleges that Fujifilm has conspired with distributors and retailers to inflate the price

of color film in the Japanese market.  Putting aside the point, thoroughly documented in "Rewriting

History," that the allegation is factually untrue, Kodak's claim suffers from a fundamental analytical

problem that renders the factual issue irrelevant.  The problem is this:  artificially inflated prices in

the Japanese market would represent a competitive opportunity for Kodak, not a market barrier.

If Fuji brand film is sold at the retail level at excessive prices, then unless Kodak is also

participating in the conspiracy, it should gain sales and market share by undercutting those inflated



prices.44  Nowhere in "Privatizing Protection" does Kodak set forth a coherent theory of how

resale price maintenance could be limiting its market access.

While it is at least theoretically possible to argue that resale price maintenance is

exclusionary, Kodak does not even try.  This striking omission may be because any such argument

would be inconsistent with other Kodak allegations or statements.  For example, Kodak could

argue that resale price maintenance allows distributors and retailers to pass on inflated markups that

make Fuji brand film much more profitable than other brands.  However, Kodak has alleged that

Fujifilm extracts all the profits from the inflated price structure for its own benefit.45  Accordingly,

the incentive against buying Kodak is missing.

Alternatively, Kodak could argue that, against its will, resale prices of its own brand are

being collusively restricted.  According to this theory, Kodak would be able to sell more if only it

could lower its prices -- an option foreclosed by the resale price maintenance conspiracy.  The

claim, however, that Kodak wants to but cannot cut its prices would be completely at odds with

Kodak's firm and public refusal over the past decade to compete against Fujifilm on the basis of

price.46

Thus, Kodak is left complaining about practices which, if they existed, might harm

Japanese consumers but would only help Kodak.  From the most basic legal perspective -- namely

stating a claim upon which relief may be granted -- this allegation never gets off the ground.

44     Therefore, under U.S. antitrust law, Kodak would lack standing to complain about resale

price maintenance by its competitors.  Matsushita Electric Industrial Corp. v. Zenith Radio Corp.,

475 U.S. 574, 585 n.8 (1986).

45     See "Privatizing Protection" at 151.  Furthermore, one retailer has indicated that the reason

it sells Kodak is because it provides a better margin.  See "Rewriting History" at 87, n. 63.

46     See "Rewriting History" at 186-188.



A. Fujifilm's Business Practices Do Not Violate The Japanese Antimonopoly Act Or

U.S. Antitrust Law, And Are Less Exclusionary Than Kodak's U.S. Practices

Kodak's allegations of anticompetitive activities by Fujifilm relate to four general practices:

(1) Fujifilm's relationships with its distributors (the alleged "distribution bottleneck"); (2) Fujifilm's

rebate programs; (3) resale price maintenance and price collusion; and (4) Fujifilm's relationships

with photofinishing labs (the alleged "captive market" for color paper).  Provided below is an

analysis of each of these practices under the standards of both Japanese and U.S. law, and in

comparison to practices by Kodak in the United States.

In assessing whether there has been government toleration of systematic anticompetitive

activities, USTR should look first to Japanese law.47  Accordingly, in this section we first analyze

Fujifilm's business practices in light of the Antimonopoly Act.  This analysis focuses on the

standards set forth in the JFTC's guidelines entitled "The Antimonopoly Act Guidelines

Concerning Distribution Systems and Business Practices" ("JFTC's Distribution Guidelines"),

issued on July 11, 1991.  The JFTC's Distribution Guidelines offer an authoritative interpretation

of whether practices between a manufacturer and its suppliers, customers, and distributors

constitute unfair trade practices under Article 19 of the Antimonopoly Act.48  If Fujifilm's business

47     The conference report accompanying the 1988 Omnibus Trade and Competitiveness Act

states that it was not the conferees' intent "to regulate business practices of foreign firms or to

enforce upon foreign governments U.S. concepts of antitrust law. . .  [USTR should consider]

whether the anticompetitive foreign private activities are inconsistent with local (not U.S.) law."

H.R. Conf. Rep. No. 100-576, 100th Cong., 2d Sess. 570 (1988).  The SAA reiterated this notion

in 1994 when it stated that USTR should take account of "whether the anticompetitive activities

are inconsistent with the foreign country's own laws."  SAA at 367.

48     Article 19 of the Antimonopoly Act provides the basic legal standards relevant to this case.

Pursuant to Article 19, the JFTC issued in 1982 its most recent "General Designations" of unfair

trade practices.  The sixteen General Designations are as follows:  Article 1 -- concerted refusal to

deal; Article 2 -- other refusal to deal; Article 3 -- discriminatory pricing; Article 4 -- discriminatory



practices are consistent with the JFTC's Distribution Guidelines, they are consistent with the

requirements of the Antimonopoly Act.49

While the legislative history of Section 301's anticompetitive activities provision makes

clear that this provision is not meant to impose U.S. antitrust standards on other countries,50

nonetheless an examination of U.S. law may be relevant in establishing that there is no substantive

"hole" in the Antimonopoly Act.  Accordingly, this section next evaluates Fujifilm's practices in

light of U.S. antitrust standards.

treatment on transaction terms; Article 5 --discriminatory treatment in a trade association; Article 6

-- unjust low price sales;

Article 7 -- unjust high price purchasing; Article 8 -- deceptive customer inducement; Article 9 --

customer inducement by unjust benefits; Article 10 -- tie-in sales; Article 11 -- dealing on exclusive

terms; Article 12 -- resale price restriction; Article 13 -- dealing on restrictive terms; Article 14 --

abuse of dominant bargaining position; Article 15 -- interference with a competitor's transaction;

Article 16 -- interference with internal operation of a competing company.  The JFTC's

Distribution Guidelines apply these General Designations to the context of vertical relationships

between a manufacturer and its suppliers, customers, and distributors.

49     Violations of Article 19 may also, under certain circumstances, constitute violations of

Article 3, which prohibits private monopolization and unreasonable restraints of trade.  With

respect to practices between a manufacturer and its customers, however, the standard for an Article

3 violation is stricter than for Article 19; for an Article 3 violation to be found, the action in

question must cause a "substantial restraint of competition."  Antimonopoly Act, Articles 2(5), 2(6).

The vertical practices that give rise to Article 3 violations are therefore in effect a subset of those

that give rise to Article 19 violations.  Accordingly, a finding that Fujifilm's alleged vertical

restraints do not violate Article 19 is likewise a finding that they do not violate Article 3.

The only other provision of the Antimonopoly Act relevant to this case is Article 8, which

addresses substantial restraints of trade and unfair trade practices by trade associations.  Kodak's

allegations of resale price maintenance are already covered, however, by General Designation 12

of Article 19.

50     See supra note 47.



Finally, Section 301(d)(3)(D) requires USTR to take into account "reciprocal opportunities

in the United States for foreign nationals" when determining whether an act, policy, or practice is

unreasonable.51  Accordingly, this section also compares Fujifilm's practices in Japan to Kodak's

practices (and the U.S. Government's arguable toleration of those practices) in the United States.

Examination of each of the four practices in question, under each of the three relevant

standards, yields a uniform conclusion:  Fujifilm has not engaged in anticompetitive activities.

There is no legal foundation for Kodak's Section 301 case.

51     19 U.S.C. § 2411(d)(3)(D).  See H.R. Rep. 100-40, Part I, 100th Cong., 1st Sess. 57 and

69 (1987) (indicating that USTR should examine "how the offensive practice compares to existing

U.S. practice" and whether denial of market access by a foreign government and opportunities

within the foreign market are "generally reciprocating those available within the United States.").



1. Fujifilm's relationships with distributors are not anticompetitive

Kodak claims that the four tokuyakuten that sell only Fuji brand film represent an essential

facility for the distribution of color film in Japan.52  The factual basis for this claim is all wrong, as

explained in Section II of "Rewriting History."53  While Fujifilm distributes through single-brand

wholesalers, Fujifilm began doing so after it had attained the status of market leader and after other

market participants had done the same thing -- including Kodak.54  Furthermore, whereas other

participants -- including Kodak -- had acquired their tokuyakuten, thereby requiring them to be

single-brand distributors, Fujifilm has not bought its tokuyakuten and, in fact, does not require

these distributors to carry only Fuji brand film.  The four main tokuyakuten have, nonetheless,

remained single-brand distributors of Fuji brand film for the past 20 years, in part because they

have never been approached by Kodak during that period.

52     "Privatizing Protection" at 9-11, 90-94 and 100-103.

53     "Rewriting History" at 64-80.

54     Id. at 66-71.



a. Japanese law

The JFTC's Distribution Guidelines specify when single-brand distribution can be found to

violate the Antimonopoly Act:

In cases where a restriction on handling of competing products is

imposed by an influential manufacturer in a market, and if the

restriction may result in making it difficult for new entrants or

competitors to secure easily alternative distribution channels, such

restriction is illegal as unfair trade practices (Article 11 (Dealing on

Exclusive Terms) or 13 (Dealing on Restrictive Terms) of the

General Designation).55

Accordingly, the following elements must be present in order to establish a violation:

(1) the manufacturer must be "influential";

(2) a "restriction" must be "imposed" by the manufacturer on the distributor; and

(3) the restriction "may result in making it difficult for . . . competitors to easily secure

alternative distribution channels."

Fujifilm, with its approximately 70 percent share of the Japanese color film market, is

clearly an "influential manufacturer" under the standards of the JFTC's Distribution Guidelines.56

55     JFTC's Distribution Guidelines, Part II, Chapter 2, Section 2(2) (emphasis added).

56     A manufacturer is deemed influential if its market share is at least 10 percent or if its

position is within the top three in the market.  JFTC's Distribution Guidelines, Part II, Chapter 2,

Section 2(2), Note 4.  We note that the JFTC's Distribution Guidelines are stricter in their definition

of "influential manufacturer" than U.S. law's definition of "market power."  Although Fujifilm's

practices are not anticompetitive even under this stricter standard, it would be inappropriate for

Section 301 to be used to hold foreign companies to a higher standard than that by which U.S.

companies are judged.



The issue then is whether the remaining two criteria are met.  Analysis of the facts shows that

neither is.

In the first place, Fujifilm does not "impose" any "restriction" on its tokuyakuten.  They are

under no contractual obligation to carry only Fuji brand film, or not to carry Kodak film.57

Furthermore, Fujifilm does not pressure or threaten the tokuyakuten or use any other "artificial

means"58 to induce them to remain single-brand distributors.  They are free to carry other brands

of film if they so choose, and there would be no repercussions from Fujifilm if they did so.  Indeed,

for other products that Fujifilm makes besides color film (e.g., cameras), the tokuyakuten do

choose to carry competing brands.  The tokuyakuten are single-brand distributors of color film

57     Many years ago Fujifilm's distributor agreements with the tokuyakuten contained a

provision requiring the tokuyakuten to obtain Fujifilm's consent before carrying competing brands.

This provision was never enforced, as is obvious from the fact that the tokuyakuten always carried

other brands of cameras as well as Fuji cameras.  Moreover, in 1981, Fujifilm voluntarily

eliminated these provisions from its distributor agreements with the tokuyakuten.  See "Rewriting

History" at 140-141.  Accordingly, any possible concerns in this regard were eliminated 14 years

ago.

58     The JFTC's Distribution Guidelines broadly define imposition of restrictions:

{I}t shall be found that restrictions have been imposed not only in cases where a

contract or other means of arrangement between the manufacturer and distributors

can be found, but also in cases where any artificial means, such as imposing

economic disadvantage on distributors who do not comply with the request of the

manufacturer, is taken to secure the effectiveness of the restrictions.

JFTC's Distribution Guidelines, Part II, Chapter 2, Section 1(3) (emphasis added).  Contrary to

Kodak's assertions, Fujifilm takes no steps -- by "artificial means" or otherwise -- to discourage its

distributors from carrying other brands of color film.  Kodak has not offered a shred of evidence to

support its allegation.  As to Kodak's claim that the tokuyakuten are not truly independent

businesses, see "Rewriting History" at 74-78.  And as to the argument that Fujifilm's rebate

programs discourage the tokuyakuten from carrying Kodak, see Section III.B.2 below.



because, in their independent judgment, commitment to a single supplier makes good business

sense.59

Moreover, the voluntary decision by the tokuyakuten to carry only Fuji brand film does not

make it difficult for Kodak "to easily secure alternative distribution channels."  In this regard,

Kodak's claims that its lack of access to the tokuyakuten blocks it from the retail store shelf are

completely without merit.  Kodak has exactly the same access to retailers, through exactly the same

channels, as does Fujifilm operating through the four tokuyakuten.  Simply stated, there is no

foreclosure of access to retailers because of Fujifilm's relationships with its tokuyakuten.  Kodak's

theory of a "distribution bottleneck" is demonstrably a fantasy.60

About half of the tokuyakuten's film sales are directly to large retail accounts.  Kodak,

likewise, sells directly to large retail accounts; such direct sales account for roughly 60 percent of

its shipments.  There is no need for a wholesaler intermediary between the manufacturer and large

retail accounts.  Accordingly, Kodak's lack of a relationship with the tokuyakuten is not an

obstacle to selling to large retailers; Kodak can and does sell directly to them through its

importer/distributor subsidiary, Nippon Kodak.

Next, approximately 35 percent of the tokuyakuten's sales are to secondary dealers,

multibrand resellers that specialize in servicing smaller retail outlets in discrete geographical areas.

Kodak also sells to secondary dealers, with such sales constituting about 15 percent of Kodak's

total shipments.  Indeed, of the approximately 90 secondary dealers identified by Fujifilm, virtually

all carry Kodak film.  These secondary dealers collectively account for around 30 percent of total

color film sales in Japan, and Kodak can and does deal with nearly every one of them.

59     See "Rewriting History" at 64-71, for a detailed discussion of the industry-wide

development of single-brand distribution in the Japanese consumer photographic market.

60     See "Rewriting History" at 39 for a diagram of color film distribution channels in the

Japanese market; see also id. at 72-73, 79-80, 85-91 for a detailed discussion of Kodak's

"distribution bottleneck" theory.



Finally, about 15 percent of the tokuyakuten's sales are to Fuji major photofinishing labs,

which also act as resellers of color film.  In similar fashion, roughly 25 percent of Kodak's sales are

to Kodak major labs, which likewise resell to retail accounts.

Thus, even without access to the four tokuyakuten, Kodak has secured alternative

distribution channels that provide it with unimpeded access to retailers.  It is undoubtedly the case

that Kodak could bolster its current distribution network in Japan and thereby improve its

availability on the retail store shelf.  For example, Fujifilm understands that Kodak has fewer sales

people for color film than its next larger competitor, Konica.61

The point is, though, that the barriers to improving Kodak's "alternative distribution

channels" are nil.  No one -- not Fujifilm, not the tokuyakuten, not MITI, not JFTC - - can stop

Kodak from hiring more sales people, or intensifying its efforts with large retail accounts, or

reaching out more to secondary dealers, or acquiring or building more photofinishing labs.  There

is thus no basis for concluding that Fujifilm's relationships with its tokuyakuten "may result in

making it difficult for . . . competitors to easily secure alternative distribution channels."

a. U.S. law

In "Privatizing Protection," Kodak devotes a scant five pages out of the nearly 300-page

total to a series of bald assertions that Fujifilm's alleged conduct would violate U.S. antitrust law if

it occurred in the United States.  Kodak's discussion is short because Kodak has little to say:

Kodak's assertions are groundless, and its positions directly contradict positions that Kodak has

recently taken in other settings.

Kodak asserts62 that a variety of business practices allegedly engaged in by Fujifilm would

give rise to antitrust liability under Sections 1 and 2 of the Sherman Act63 and Section 5 of the

61     See "Rewriting History" at 194-195.

62     See "Privatizing Protection" at 259-264.



Clayton Act.64  Kodak focuses most of its attention on the fact that Fujifilm's tokuyakuten do not

carry Kodak products.  Kodak says that the failure of those independent businesses to carry Kodak

products amounts to a denial by Fujifilm of Kodak's access to an "essential facility."  Kodak's

allegations, however, are insufficient to make out an antitrust claim under U.S. law.  The actual

facts confirm that Fujifilm has done nothing wrong.

It is worthy of particular note that Fujifilm's response on the U.S. antitrust issues relies in

significant part on court decisions in Kodak's favor in cases in which Kodak's alleged violations of

the U.S. antitrust laws were at issue.  These cases show that Kodak's Section 301 complaint is

based on the notion that Fujifilm should be sanctioned for doing in Japan some of the very things

Kodak has successfully defended as proper in the United States.  Such a double standard provides

no basis for principled analysis.

63     15 U.S.C. §§ 1 & 2.

64     15 U.S.C. § 45(a)(1).



i. Kodak has not been denied access to an essential facility

Kodak relies primarily on its "essential facility" claim that Fujifilm's relationships with the

tokuyakuten are anticompetitive because they deny Kodak access to the tokuyakuten.  The

"essential facilities" doctrine in U.S. antitrust law arises under the general prohibition against

monopolization in Section 2 of the Sherman Act.  All monopolization claims require proof that the

defendant has "monopoly power in the relevant market" and proof that the defendant willfully

acquired or maintained that power through means other than having a superior product or greater

business acumen, or the benefit of historic accident.65  An antitrust plaintiff under U.S. law must

also show that competition itself -- not merely a competitor -- was injured by the defendant's

acts.66

The essential facilities doctrine requires proof of the following elements:  (1) control of the

essential facility by a monopolist; (2) a competitor's inability practically or reasonably to duplicate

the essential facility; (3) the denial of the use of the facility to a competitor; and, (4) the feasibility

of providing the facility.67

Under the geographic market definition used elsewhere by Kodak, each of these elements

would be tested by reference to the worldwide markets for consumer film.  However, even if the

Japan-only market used in Kodak's Section 301 complaint were relevant, Kodak has not made out

the elements of an essential facilities case.

Control of the essential facility by a monopolist:  As Kodak necessarily admits, the

"facility" to which Kodak wants access does not belong to Fujifilm.  It consists of four independent

65     United States v. Grinnell Corp., 384 U.S. 563, 570-71 (1966).

66     Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477, 488-489 (1977).

67     MCI Telecommunications Corp v. AT&T, 708 F.2d 1081, 1132-33 (7th Cir.); cert. denied,

464 U.S. 891 (1983).



and separately owned businesses.  Kodak asserts that these businesses are somehow contractually

controlled by Fujifilm, but it fails to state the duration of those alleged contracts.

As Fujifilm has shown, the tokuyakuten are not obliged to deal exclusively with Fujifilm.

Rather, faced with competition from Kodak's and Konica's own vertically integrated distribution

operations, and the decision by camera manufacturers to develop their own direct distribution

networks, the tokuyakuten have found it in their own business interest to focus on Fuji brand

products.  They are not compelled to do so by Fujifilm, and Fujifilm likewise has no power to

compel them to carry Kodak products.

Competitor's inability to duplicate the facility:  U.S. antitrust law recognizes that it would

not be procompetitive to allow firms to free-ride on the investments and efforts of others.

Therefore, even a monopolist generally has no duty to help its competitors.68  In U.S. antitrust law,

particular emphasis is placed on this element of the analysis.69

Kodak really does not address why it is that it cannot rely on the Japanese distribution

arrangements that it has established (and now owns outright) or set up additional distribution

arrangements of its own in Japan, apart from the claim that it is expensive to do so.70  Kodak does

68     Olympia Equipment Leasing Co. v. Western Union Telegraph Co., 797 F. 2d 370, 378

(7th Cir. 1986) ("You cannot conscript your competitor's salesmen to sell your product even if the

competitor has monopoly power and you are a struggling new entrant."), cert. denied, 480 U.S.

934 (1987); Catlin v. Washington Energy, 791 F.2d 1343, 1347 (9th Cir. 1984); cf. Laurel Sand &

Gravel Inc. v. CSX Transportation, Inc., 704 F. Supp. 1309, 1322-23 (D. Md. 1989), aff'd, 924

F.2d 539 (4th Cir. 1991).

69     Kodak's allegations in this regard relate entirely to its alleged difficulties in a market defined

as limited to Japan.  It is plain that access to the tokuyakuten in Japan is not necessary to Kodak's

ability to distribute its products in the relevant worldwide market.

70     See Anti-Monopoly, Inc. v. Hasbro, Inc., 1995 U.S. Dist. LEXIS 8822 (S.D.N.Y. June 26,

1995) (access to two major retailers accounting for approximately 55 percent of sales not an

essential facility where other retail outlets available.)



not explain how expensive it would be or show how that (unstated) level of expense would be

disproportionate to its expected returns:  the numbers are not stated.  It is certainly not a violation of

U.S. antitrust law for any firm -- even a monopolist -- to enjoy lower costs and efficiencies.  "Nice

to have" is not the same as "essential":  the fact that it would be easier or more convenient to use

the fruits of other people's efforts rather than doing one's own work does not establish an inability

to do one's own work.71

Denial of use of the facility by a competitor:  Kodak does not allege any actual attempt by

Kodak to do business with any of the tokuyakuten.  Since there was not even a request, there

cannot be a denial.  Furthermore, even had there been a denial, Kodak would have to establish that

the denying tokuyakuten was a competitor of Kodak.72  If there had been a denial, the responsible

party would be the tokuyakuten, not Fujifilm,73 unless Kodak could show that Fujifilm conspired

with the tokuyakuten to bring about the denial.

Kodak's allegations are long on innuendos that Fujifilm conspired with the tokuyakuten to

bring about Kodak's discomfort, but very short on proof.  U.S. antitrust law recognizes the

necessity for a high standard of proof for circumstantial allegations of conspiracy, to protect the

71     See, e.g., Twin Laboratories, Inc. v. Weider Health & Fitness, 900 F.2d 566, 570 (2d Cir.

1990) (rejects essential facilities claim based on allegation that plaintiff's market share would have

grown more rapidly if access to defendant's facility had been provided; requires showing of

"severe handicap" to prove essentiality; plaintiff failed to prove "more than inconvenience or even

economic loss; he must show that an alternative to the facility is not feasible.").

72     Ad-Vantage Tel. Directory Consultants, Inc. v. GTE Directories Corp., 849 F.2d 1336,

1348 (11th Cir. 1987).

73     BellSouth Advertising & Publishing Corp. v. Donnelley Information Publishing, Inc., 719

F. Supp. 1551, 1568 (S.D. Fla. 1988), aff'd on other grounds, 933 F.2d 952 (11th Cir. 1991), rev'd

on other grounds, 999 F.2d 1436 (11th Cir. 1993), cert. denied, 114 S. Ct. 943 (1994).



competitive process against intimidation based on innuendo.74  Kodak's allegations do not meet

the standard.

Feasibility of providing the facility.  Kodak nowhere explains how its demands can be met.

It is reasonable to expect that, if the tokuyakuten saw some business advantage to selling Kodak

products, they would do so.  It is likewise reasonable to assume that, if Kodak really believed that

it could offer a mutually beneficial arrangement to one or more of the tokuyakuten, it would at least

have tried to do so at some point in the past 20 years.  Kodak's failure to try to do business with the

tokuyakuten can reasonably be presumed to be the result of Kodak's unwillingness to make the

kind of commitment that would have to be made in any market to induce a distributor to devote its

resources to a slow-moving product.  Feasibility implies economic feasibility, and Kodak has

failed to show that it would be economically feasible for the tokuyakuten to devote their resources

to selling Kodak products.  Feasibility also implies a requirement that the provision of access to the

allegedly essential facility enhance rather than diminish competition.  Kodak is directly engaged in

distribution in competition with the tokuyakuten, and  Kodak does not explain how competition in

Japan (not to mention the relevant worldwide market) would be enhanced by suppressing the

competition between Kodak and the tokuyakuten.75

74     See Matsushita Electric Industrial Co. Ltd. v. Zenith Radio Corp., 475 U.S. 574, 588

(1986); Monsanto Co. v. Spray-Rite Service Corp., 465 U.S. 752, 768 (1984).

75     See Olympia Equipment Leasing Co. v. Western Union Telegraph Co., 797 F. 2d 370, 379

(7th Cir. 1986) ("Refusing to act as your competitor's sales agent is not an unnatural practice

engaged in only by firms bent on monopolization."), cert. denied, 480 U.S. 934 (1987).



i. Fujifilm has not engaged in unlawfully exclusive dealing

In Kodak's allegations, Fujifilm's relationships with the tokuyakuten are characterized as

improper because they are supposedly exclusive.  As Fujifilm has shown, the arrangements are not

exclusive.  However, even if Fujifilm's relationships with the tokuyakuten were exclusive, they

would not be unlawful under U.S. law.

Under U.S. law, a party may generally select those with whom it will do business, and may

unilaterally refuse to do business with firms with which -- for any reason -- it does not want to do

business.76  U.S. law generally recognizes that single-supplier distribution arrangements can be

efficient and procompetitive.  This flows from the recognition that consumer welfare is likely to be

advanced by competition between the products of different manufacturers (interbrand competition)

and that some suppression of competition among distributors of a single manufacturer's goods

(intrabrand competition) may be desirable to achieve the benefits of interbrand competition.77

Through single-brand distribution arrangements, manufacturers are able to ensure that their

products receive the maximum level of attention and product promotion at all stages of distribution,

because there are no competing products to distract the distributor's attention.78

76     Monsanto Co. v. Spray-Rite Service Corp., 465 U.S. 752, 761 (1984); United States v.

Colgate & Co., 250 U.S. 300, 307 (1919).

77     Continental T.V. Inc. v. GTE Sylvania Inc., 433 U.S. 36, 51-57  (1977).

78     See, e.g., Ryko Manufacturing Co. v. Eden Services, 823 F.2d 1215, 1234 n.17 (8th Cir.

1987) ("an exclusive dealing clause guarantees that the manufacturer's marketing investment will

not be lost to other firms when the distributor makes his sales presentation to potential buyers. . . .

{This} encourages interbrand competition.").  See also Tampa Electric Co. v. Nashville Coal Co.,

365 U.S. 320, 327-329 (1961).



a. Comparison to Kodak

Fujifilm's allegedly exclusionary distribution system must be evaluated not only under

relevant legal standards, but also in terms of its own "reciprocal access" to buyers in the United

States.79  Simply put, there are no grounds for declaring alleged foreign practices unreasonable if

similar practices in the United States impose even greater obstacles to market access from abroad.

Yet that is precisely the situation in the present case:  Kodak's own practices in the United States

are far more exclusionary than anything Kodak accuses Fujifilm of doing in Japan.  Furthermore,

Kodak staunchly defends these practices as procompetitive.

i. Kodak's arrangements with wholesale distributors are

exclusionary

At the outset, it should be noted that under Kodak's Section 301 complaint theory, Kodak's

non-use of wholesalers in the U.S. is completely exclusionary.80  For selling to all but the smallest

retail accounts, Kodak uses a direct distribution system -- i.e., its own internal sales department

handles the job.  Such vertical integration into distribution is much more exclusionary than

Fujifilm's alleged practices vis-a-vis the four tokuyakuten.

In Japan, it is at least possible that Kodak could convince one or more of the tokuyakuten

to sell its film; indeed, it is possible that Kodak could simply acquire one or more of them.  On the

other hand, it is utterly inconceivable that Fujifilm could ever get Kodak's powerful in-house U.S.

distribution network to carry Fuji brand film.  For the two countries to be truly comparable,

79     19 U.S.C. § 2411(d)(3)(D).

80     Kodak's direct distribution system services retail accounts covering more than 95 percent of

the total volume of color film sold in the United States.



Fujifilm would have to buy up all of the tokuyakuten and absorb them into its current sales

department.  It is doubtful that such an outcome is worth a Section 301 investigation.

Kodak does use wholesalers in the U.S. to reach smaller retail customers.  In these

instances Kodak frequently seeks and obtains exclusive dealing arrangements.  For example,

Kodak has enticed virtually all the major wholesalers for convenience stores in the U.S. not to

carry Fuji brand film.  As in Japan, convenience stores and mom-and-pop grocery stores purchase

their color film needs from wholesalers/distributors; typically those wholesalers/distributors also

service other needs of the convenience store.  Fujifilm has never been able to convince these

wholesalers/distributors to offer Fuji brand film to convenience stores and small mom-and-pop

grocery stores.81  Thus, not one of the more than 5,000 "7-11" stores across the country carries

more than one brand of color film.

i. Kodak's arrangements with major retailers are exclusionary

Kodak employs a panoply of practices to entice retailers not to carry Fuji brand color film.

As detailed extensively in Section VI of "Rewriting History," over the years and particularly in

recent years, Kodak has consistently solicited and obtained exclusive arrangements with retailers of

color film.  In addition to its rebate program, which is discussed in a subsequent section,82 there

are two principal means by which Kodak obtains exclusive arrangements.

First, and most blatantly, Kodak makes direct payments to those retailers that agree to

purchase only Kodak color film.  Under this practice Kodak makes a huge lump sum payment to

81     Fujifilm's competitive difficulties in reaching smaller U.S. retailers are compounded by their

tendency, due to shelf space constraints, to carry only one brand of color film.  Once a one-brand

policy is adopted, it is natural for a store in the United States to choose the high turnover market

leader -- Kodak.  In Japan, there is a similar preference for the better-selling Fuji brand film among

retailers that carry only one brand.  See "Rewriting History" at 89-91.

82     See Section III.B.2.c below.



retailers that remove Fuji brand film from their shelves.  These lump sum payments can go into

seven figures, and are impossible for other suppliers to match, since they would have to spread

their competing payments over much smaller volumes.83

Second, Kodak induces retailers to enter exclusive agreements by offering them dedicated

packaging in conjunction with huge cross-promotional discounts for photofinishing provided by

Qualex, Kodak's subsidiary.  Kodak offers not only participation in the Colorwatch program, but

also specifically designed retailer-dedicated promotional packaging -- all conditioned on the

retailer's either eliminating Fuji brand film outright from the store or limiting its display visibility.

Kodak has offered photoprocessing discounts through exclusive dealers of as much as $20 per

three-pack of film -- roughly double the retail price of the film itself.84

Kodak has been extremely successful in obtaining exclusive dealing arrangements with

many of the nation's largest retail chains:  prominent examples include Eckerd Drug, Caldor,

Publix Supermarkets, and Bradlees.85  Accordingly, Kodak is far more exclusionary in the United

States than anything Fujifilm is alleged to have accomplished in Japan.  In Japan, Kodak charges

Fujifilm with blocking its access to major distributors and thereby making it more difficult to reach

the retail store shelf.  In the United States, Kodak secures exclusive dealing arrangements directly

with the retailer, thereby making it impossible for Fujifilm to reach the shelf.86

83     "Rewriting History" at 233 and 237-239.

84     Id. at 234.

85     See id. at 235-237.

86     R. Steuer, Exclusive Dealing in Distribution, 69 Cornell Law Review 120 (1983)

("Foreclosure of wholesalers typically will have less impact on competitors trying to reach the

ultimate market than foreclosure of retailers.  Although customers customarily travel to retailers in

search of a product, retailers rarely visit the consumer.  In contrast, numerous wholesalers who

carry similar products commonly call upon each retailer....  Accordingly, although an exclusive

dealing arrangement binding a retailer with loyal customers may well foreclose a segment of the



i. Kodak has vigorously defended its exclusive arrangements

as procompetitive

When its own exclusive dealing arrangements were under examination, Kodak vigorously

defended them as procompetitive.  Specifically, at the consent decree trial in Rochester, Kodak

witnesses rejected the notion that such exclusivity was anticompetitive.  Professor Hausman,

Kodak's expert witness, was especially adamant in this regard.  At the trial, Professor Hausman

engaged in the following exchanges:

Question: In your view would consumers be better off or worse off if

Kodak were permitted to use non price vertical restraints?

Prof. Hausman: Well, here again, economists have been saying for thirty or

forty years that typically non price vertical restraints are good

for consumers.

*          *          *

Question: Sir, have you concluded that if a firm has market power, if a

firm has market power - you have to go with me on this

assumption - that if it engages in exclusive dealing there can

never, never be a competitive problem?

Prof. Hausman: No.  In fact, as I testified earlier, if a firm has market power a

lot of the practices like non price vertical restraints and for

that matter exclusive dealing you need to do a rule of reason

analysis to decide whether they would be pro competitive or

ultimate consumer market to other suppliers, an exclusive dealing arrangement binding a wholesale

distributor is less likely to foreclose any segment of the ultimate market to other suppliers.")

(emphasis added).



anticompetitive.  They're often pro competitive, but not

always.87

*          *          *

Question: Okay.  Let's look at that, sir.  Assume with me for the

moment the case where a firm has market power and where

in your opinion it would be anticompetitive for it to have

people agree with it to deal only with that firm exclusive.

Are you with me so far?

Prof. Hausman: Yes.

Question: Now, in that case if that firm with market power got these

other people to agree to deal with it exclusively by virtue of

offering them inducements and discounts, would that be

anticompetitive?

Prof. Hausman: No.  It would always -- almost always be pro competitive.

The discounts they would give to get the agreement would

be passed on to consumers so long as the retailers are

competitive which they usually are.

87     Testimony of Professor Hausman, Consent Decree Trial Transcript at 651-653.



In that situation in all cases I can think of pretty much it

would be pro competitive.88

*          *          *

Question: Sir, let me ask you, couldn't I -- depending how I phrase

things, couldn't I say if I was a company with market power,

couldn't I say to someone you can carry my products only if

you carry no one else's or couldn't I say if you carry no one

else's then you can carry my products?

Couldn't I just do it by the way I phrase it?

Prof. Hausman: You might be able to because you're a lawyer, but to an

economist the economist says that company gets to have its

choice.  It can buy it one way.  It can buy it a second way.  It

can buy it a third way.

The company makes a choice.  So I just disagree.  I don't

think markets are coercion.89

Kodak has also argued that exclusive arrangements are just a normal facet of the

manufacturer/dealer relationship:

Negotiation of certain non-price terms of sale, such as exclusive product

placements within dealer locations, has become an important part of the

manufacturer-dealer relationship.90

88     Id. at 727-28.

89     Id. at 730.

90     Eastman Kodak's Motion To Terminate Consent Decrees, May 20, 1993, at 17.



And in response to Fujifilm's discussion of Kodak's exclusionary practices, Kodak has stated:

Any exclusive arrangements are a matter of retailer choice.  They are based

on the best offer and a judgment as to what consumers want to buy.

We offer incentives, but retailers are free to carry other brands if they wish.

These relationships are completely voluntary.91

Fujifilm can make analogous statements in response to Kodak's allegations.

1. Fujifilm's rebate programs are not anticompetitive

Kodak makes three basic claims concerning Fujifilm's rebate programs in Japan:  (1)

Fujifilm offers "remarkably progressive" rebates to its tokuyakuten to discourage them from

purchasing from other suppliers; (2) these rebates are manipulated at the end of the year to keep the

tokuyakuten at break-even profit levels; and (3) rebates are based on the customer's resale amount,

and thus act as an instrument to maintain high resale prices.

As detailed in Section II of "Rewriting History,"92 Kodak got the facts completely wrong

on all three claims.  Fujifilm's rebates are not now and have never been "remarkably progressive,"

they are not subject to end-of-year manipulation, and they are never based on the customer's resale

amount.  A review of the relevant legal standards, and a comparison to Kodak's rebates in the

United States, show that Fujifilm's rebate programs are neither anticompetitive nor unreasonable.

91     Wall Street Journal, July 31, 1995.

92     See "Rewriting History" at 81-85.



a. Japanese law

The JFTC's Distribution Guidelines identify four different situations in which rebate

programs can give rise to violations of the Antimonopoly Act:93

(1) "where rebates are provided as a means of restricting distributors' sales price,

handling of competing products, sales territory, or customers";94

(2) where a manufacturer provides rebates "according to the percentage of sales of the

manufacturer's products in the total business of each distributor during a specific

period, or according to the share that the manufacturer's products have in the

display of all goods at the distributor's store";95

(3) where rebate rates are "remarkably progressive";96 and

(4) where rebates are paid to retailers, and "the amount of rebates to each retailer is

calculated solely on the purchase amount of the manufacturer's products purchased

from a specific wholesaler by each retailer," thus discouraging competition between

distributors.97

93     It should be noted that the presence of these situations does not necessarily mean that a

violation of the Antimonopoly Act has occurred.  Depending upon the specific situation, additional

factors may need to be examined.  If, however, none of these situations is present, no violation

exists.

94     JFTC's Distribution Guidelines, Part II, Chapter 3, Section 2(1).

95     JFTC's Distribution Guidelines, Part II, Chapter 3, Section 2(2).

96     JFTC's Distribution Guidelines, Part II, Chapter 3, Section 2(3).

97     JFTC's Distribution Guidelines, Part II, Chapter 3, Section 2(4).



In "Privatizing Protection" Kodak completely mischaracterizes Fujifilm's rebate programs

in an effort to raise questions concerning their legality.  When Kodak's factual errors are corrected,

it is clear that none of Fujifilm's rebate programs creates any of the four situations covered by the

JFTC's Distribution Guidelines.  It therefore follows that none of Fujifilm's rebate programs

violates the Antimonopoly Act.

Rebates used to restrict distributors:  With regard to the first enumerated situation, the JFTC

is concerned with rebates used to enforce various vertical restraints on distributors.  Fujifilm

imposes no vertical restraints on the tokuyakuten, and thus its rebates are not structured to bolster

such restraints.

For example, contrary to Kodak's assertion, none of Fujifilm's rebates is based on resale

amount; accordingly, none acts to encourage resale price maintenance.  Likewise, in no case would

rebates be reduced or eliminated if the tokuyakuten carried other brands (there are no restrictions

on carrying other brands), sold outside of designated sales territories (there are no territorial

restrictions), or sold to unapproved customers (there are no restrictions on which customers each

tokuyakuten can sell to).

Coverage rebates:  The JFTC is here concerned with rebates based on the percentage of a

distributor's total sales accounted for by the manufacturer's brand.  Such "coverage rebates" can

operate to restrict the handling of competing products; therefore, under appropriate circumstances,

they can violate the Antimonopoly Act.98

Fujifilm does not offer coverage rebates to the tokuyakuten.  Indeed, such rebates would be

senseless in light of the fact that the tokuyakuten only carry Fuji brand film.  In addition, none of

the rebate programs offered to retailers are based upon the percentage of Fuji products that the

retailer sells.

98     As discussed above, restrictions on the handling of competing products are only illegal if

(1) they are imposed by an influential manufacturer and (2) they may result in making it difficult

for a competitor easily to secure alternative distribution channels.



Remarkably progressive rebates:  Although Kodak repeatedly characterizes Fujifilm's

rebates as "remarkably progressive," this characterization is simply untrue.  As discussed in detail

in "Rewriting History," none of Fujifilm's rebates programs has ever been more than mildly

progressive, and in recent years even this limited progressivity has been substantially reduced.99

It should be noted that progressivity as such is not condemned by the JFTC.  As stated in

the JFTC's Distribution Guidelines:

At times a manufacturer in providing volume rebates, may set a

rebate rate progressively, according to a ranking of distributors

based on criteria such as quantity of products supplied to each

distributor during a certain period.  While progressive rebates have

the aspect of promoting price formation in keeping with actual

conditions in the market, if the rate is remarkably progressive, they

have the function of encouraging the preferential handling of that

manufacturer's products over those of others.100

It is not even remotely plausible to contend that any of Fujifilm's rebate programs are

"remarkably progressive."  Fujifilm offers only one rebate program to the tokuyakuten that is

calculated based on sales volume targets.  Under this program all tokuyakuten qualify for a

minimum rebate, and the maximum spread between the lowest possible rate and the highest

possible rate is not more than 0.5 percentage points.

With regard to rebate programs offered to retailers, the only target purchase volume

program with a progressive rate structure was eliminated in 1990.  That program had a maximum

rate of 3 percent, and step increases averaging less than 0.3 percent between each target level.  The

only remaining target volume program for retailers is based on whether a specified percentage of

99     For a detailed description of Fujifilm's rebate programs, see "Rewriting History" at 81-84.

100     JFTC's Distribution Guidelines, Part II, Chapter 3, Section 2(3) (emphasis added).



film purchases during a 6-month period is ISO 400 or 800 film; the purpose of this rebate is to

encourage a shift to higher value films.

These target volume programs do not interfere with Kodak's ability to get distribution.

Since Kodak has not even talked to the tokuyakuten in at least 20 years, no rebate offered to them,

no matter how progressive, could have any exclusionary impact.  Certainly the program now in

place is not a meaningful obstacle if Kodak were to attempt to resume dealings with any of them.

Meanwhile, the current target volume program for retailers is based on meeting prior-period

purchases -- even if that prior period represents a decline from the period before it.  Accordingly,

Kodak needs only to counteract the rebate once -- with its own rebate or price reduction -- in order

to extinguish forever the incentive the rebate creates to buy from Fujifilm.

Rebates that require designated accounts:  With the Guidelines' fourth situation, the JFTC is

addressing rebates to retailers that are contingent on buying from a specified distributor.  Such

rebates would have the effect of limiting wholesaler competition for retailer accounts -- a form of

vertical restraint referred to by JFTC as the "requirement of designated accounts"101 and which

can under appropriate circumstances constitute a violation of the Antimonopoly Act.

Although Kodak accuses Fujifilm of limiting competition between the tokuyakuten, the

facts are plainly otherwise.  Of Fujifilm's largest 100 retail customers, over 60 purchase color film

from two or more tokuyakuten.  Indeed, Fujifilm's reliance on independent wholesalers is premised

on the benefits to be derived from their competition with each other.102

101     JFTC's Distribution Guidelines, Part II, Chapter 2, Section 4(1)-(2).

102     See "Rewriting History" at 74-76.



a. U.S. law

Kodak's complaint about Fujifilm's alleged rebates seems to be that the rebates discourage

the tokuyakuten from handling Kodak products in addition to (or instead of) Fuji brand products.

In essence, then, the claim is that the rebates produce a de facto exclusive dealing requirement

between Fujifilm and the tokuyakuten.

Since a straightforward, explicit exclusive dealing arrangement between Fujifilm and the

tokuyakuten would not offend U.S. antitrust principles unless Kodak were denied access to the

market as a result, the rebates would be objectionable only if Kodak had shown that they keep

Kodak out of the market.  The rebates do not even keep Kodak out of Japan, much less inhibit

access to the worldwide market.  Under U.S. antitrust law, Kodak's failure to make the threshold

showing that its access to any relevant market was foreclosed by exclusive dealing means that the

protracted discussion of alleged rebates in Kodak's complaint adds nothing of substance to the

argument.

a. Comparison to Kodak

In the U.S., Kodak employs a volume incentive rebate program called the VIP rebate.

Under this program, which is offered both to distributors and retailers, customers are entitled to a 4

percent rebate if they purchases a volume of Kodak film that is at least equal to the volume

purchased during the previous year.  If they do not meet their target, they get nothing -- with one

important exception.  In the event that a retailer cannot attain the level of sales needed to earn the

VIP rebate, Kodak's practice has been to continue to grant the retailer the four percent rebate on the

condition that the retailer agrees not to sell competing brands of film in ensuing years.

Thus, Kodak's VIP rebate -- with its jump from zero to 4 percent --  is much more

progressive than any of Fujifilm's rebate programs.  The "all-or-nothing" nature of Kodak's VIP

rebate program provides a substantial incentive for exclusivity:  the formal program grants a 4



percent rebate if unit volume meets or exceeds that of the previous year.  Moreover, the VIP rebate

is overtly exclusionary in a way that Fujifilm's rebates are not even alleged to be:  under certain

circumstances, Kodak's rebates are explicitly conditioned on a retailer's refusal to sell other brands.

In addition, the VIP rebate tends to restrict sales of Fujifilm brand film (and other film) even

by those outlets committed to offering more than one brand.  Consider such a retailer's potential

cost of failing to meet or exceed Kodak's quota.  This cost is either 4 percent of its total payments

to Kodak or the loss of the benefits from carrying a second brand*most likely Fujifilm brand film.

Suppose that the particular outlet has significant sales of Fujifilm brand film, so it does not want to

become a Kodak-only shop.  The outlet will presumably carefully monitor its sales of Fuji brand

film and, if it appears that meeting the quota is in doubt, consider restricting these sales.  This could

be done by raising the price of Fuji brand film, decreasing display space or display quality, or by

being sure to offer Kodak film when the customer expresses no preference.  In any case, the effect

of the substantial size of and the discontinuity in the VIP rebate serve to restrict the sales of Fujifilm

brand film below what they would otherwise have been.

It is the obvious purpose of the VIP program to deter Kodak's customers from carrying

other brands.  In light of this barrier to Fujifilm's "reciprocal access" to the U.S. market, there is no

basis for finding Fujifilm's rebates to be unreasonable.

Indeed, Kodak has defended its own progressive rebate program as procompetitive.  In the

consent decree trial, Kodak witnesses defended Kodak's rebate program.  In particular, Kodak's

expert witness, Professor Hausman, offered the following comments:

Question: I understand that there's an argument that Kodak has these

year end rebate programs where at the end of the year a

dealer meets a certain goal Kodak will rebate money to that

dealer

*          *          *

Could you comment on that and tell us if you think there's

anything wrong with it?



Prof. Hausman: Okay.  To start with I think two things you have to look at.

Number one, if a store or company like Wal-Mart gets a

rebate, they're going to pass it on to consumers. . . These

rebates would lead to lower prices which would help

consumers.103

1. There is no evidence that resale price maintenance exists in Japan

Kodak claims that Fujifilm has conspired for decades to maintain artificially high prices for

color film in Japan.  In the first place, the claim is nonsensical, since even if it were true Kodak

would be the beneficiary, not the victim.104  Moreover, Kodak's "evidence" is based on

mistranslations and misinterpretations of old trade journal articles, and ignores the overwhelming

evidence to the contrary -- most prominently, falling and widely scattered prices.105  Under the

relevant legal standards, and in comparison to Kodak's pricing in the United States, it is clear that

there is no real evidence of resale price maintenance in Japan.

a. Japanese law

Resale price maintenance is considered an "in principle" violation of the Antimonopoly

Act.106  In other words, if resale price maintenance is found, a violation is established without the

need to examine on a case-by-case basis the effect on competition in the market.107

103     Testimony of Professor Hausman, Consent Decree Trial Transcript at 644-645.  The issue

of Kodak rebates is also discussed above in Section III.B.1.c.

104     See Section III.A.2. above.

105     See "Rewriting History" at 96-104.

106     JFTC's Distribution Guidelines, Part II, Chapter 1, Section 2(1).



In determining whether resale price maintenance has occurred, the JFTC determines

"whether any artificial means is taken to secure the effectiveness in attaining sales at the price

indicated by the manufacturer."108  In this regard, "artificial means" encompasses both written and

oral agreements as well "imposing or suggesting to impose economic disadvantage if sales are not

made at a manufacturer's indicated price."109  The latter includes the following:

· threats to curtail shipments or rebates if prices are not maintained.

· offers of rebates or other rewards if prices are maintained.

· "collecting sales price reports, patrolling establishments, conducting price

supervision by salespersons dispatched to shops, examining ledgers or

records of retailers, and so forth".110

· "transmitting complaints to price-cutting distributors from nearby

distributors with regard to low-price sales, and requesting the price-cutting

distributors to end such sales."111

As demonstrated in "Rewriting History," Kodak's charges of resale price maintenance in

the Japanese color film business are arrant nonsense.  They are based on mistranslations and

misuse of cited sources, and they ignore the actual facts of retail pricing patterns and Fujifilm's

pricing policies.112

107     In broadly analogous fashion, resale price maintenance is a per se violation of the U.S.

antitrust laws.

108     JFTC's Distribution Guidelines, Part II, Chapter 1, Section 2(2) (emphasis added).

109     JFTC's Distribution Guidelines, Part II, Chapter 1, Section 2(2).

110     Id.

111     Id.

112     See "Rewriting History" at 96-106, Appendix.



First, an examination of retail pricing patterns demonstrates conclusively that prices are not

being controlled or restricted by Fujifilm.  For example, a survey of Tokyo and Osaka retail prices

in May 1995 shows prices for Fuji ISO 100 single pack film ranging from 320 to 529 yen (a

spread of 65 percent), as compared to Fujifilm's suggested retail price of 529 yen; three-pack prices

ranged from 705 to 1,088 yen (a spread of 54 percent), compared to a suggested retail price of

1,471 yen.113  The evidence shows that retail prices are being set by retailers, not Fujifilm.114

Thus, the facts are clear that any alleged attempts to control resale prices have been a

manifest failure.  The facts are equally clear that Fujifilm has made no such attempts.  First, in

keeping with the JFTC's Guidelines, all Fujifilm price lists that provide suggested wholesale or

retail prices contain a disclaimer that such suggested prices are nonbinding and for reference

only.115

Moreover, Fujifilm does not use any "artificial means" to boost resale prices.

113     See id. at 99, Exhibit 10.

114     In addition to the distribution of retail prices, both the level of retail prices (comparable to

U.S. prices) and the trend of those prices (falling sharply over the past five years) are totally

inconsistent with Kodak's allegations of resale price maintenance.  See "Rewriting History" at 97-

99.

115     The JFTC's Distribution Guidelines state as follows:

In cases where a manufacturer sets a suggested retail price, it is desirable that the

manufacturer does not use such representations as "True Price" (seika), "Set Price,"

(teika), or the number of the price alone, but non-binding expressions such as

"Reference Price" (sanko kakaku) or "manufacturer's suggested retail price," and

that in case of announcing the suggested price to distributors and consumers, the

manufacturer clearly states that the suggested retail price is given solely for

reference and that each distributor should determine its resale price independently.

JFTC's Distribution Guidelines, Part II, Chapter 1, Section 1(2), Note 2.



· Fujifilm has no contracts or agreements with distributors or retailers that

address pricing issues.116

· Fujifilm does not threaten to reduce or cut off shipments to discounters, nor

does it complain to discounters about their pricing.  On the contrary, well-

known discounters such, as Daiei department stores and the Yodobashi

Camera chain, are among Fujifilm's biggest customers.117

· Fujifilm does not use its rebate programs to influence resale prices.

Contrary to Kodak's allegation, none of Fujifilm's rebate programs is based

on the customer's resale amount.118

· Fujifilm does not engage in detailed monitoring of retail prices.  It receives a

monthly survey of prices at 32 Tokyo and Osaka storefronts, the purpose of

which is to keep abreast of market developments and particularly

competitors' prices.  Fujifilm receives no regular price information from the

tokuyakuten or photofinishing labs, or any other source for that matter.119

Kodak's allegations of resale price maintenance extend beyond activities of Fujifilm to

include supposed collusion on the part of retailers.  It should be noted at the outset that Fujifilm has

no control over or responsibility for how other independent businesses set their prices.  Beyond

that, Kodak's "evidence" against retailers is as shoddy and misleading as its case against Fujifilm.

116     In 1981 Fujifilm voluntarily eliminated provisions from its consumer products distributor

agreements that required the tokuyakuten to make efforts to maintain orderly prices.  See

"Rewriting History" at 141.  Furthermore, Fujifilm's direct contracts with retailers no longer exist.

See "Rewriting History," Appendix at 93.

117     See "Rewriting History" at 99-104.

118     See id. at 106.

119     See id. at 99.



Without revisiting here in detail the holes in Kodak's case,120 a number of general points

bear repeating.  First, the fact that isolated retailers have complained from time to time about

discounting and price cuts proves nothing:  complaining about competitors' prices is a favorite

pastime of retailers around the world.

Second, complaints cited by Kodak about promotional campaigns that involve possible

Antimonopoly Act and Premiums Law violations are not anticompetitive.  The Antimonopoly Act

identifies deceptive advertising,121 excessive premiums (i.e., free merchandise),122 and

excessively low prices123 as unfair trade practices under Article 19 of the Act; furthermore, the

Premiums Law provides more detailed regulation of deceptive advertising and excessive

premiums.124  Pursuit of legal remedies against improper promotional activities, or even unfair

pricing,125 does not constitute resale price maintenance.

Finally, as discussed above, the evidence of actual retail prices in Japan makes clear that

prices are not being collusively controlled.  Prices are falling, discounters are flourishing,126 and

the range of prices is broad.  If any retailers have colluded to set prices, they have been woefully

ineffective.

120     See "Rewriting History" at 101-104 and Appendix for a detailed refutation of Kodak's

resale price maintenance conspiracy theories.

121     Article 8 of the General Designation.

122     Article 9 of the General Designation.

123     Article 6 of the General Designation.

124     See "Rewriting History" at 148-151 and Appendix for a discussion of the Premiums Law.

125     Kodak, for its part, has certainly been willing to avail itself of the legal remedies available

under U.S. law to address competitors' allegedly unfair pricing.

126     See "Rewriting History" at 100 for a discussion of the effect of discounters, private label

sales, and gray market imports on the Japanese price structure for color film.



a. U.S. law

Kodak's allegations regarding resale price maintenance are based on the claim that Fujifilm

will not deal with discounters.127  As Fujifilm has shown, that is not true.  However, even if it

were true, it would not be unlawful under U.S. law.  So long as it acts unilaterally (as opposed, for

example, to acting pursuant to an agreement with a competitor of a discounting dealer), a company

is free to announce a policy that it will not deal with  discounters, and to discontinue selling to

those who discount in violation of that policy.128

According to the U.S. Supreme Court, "under Colgate, the manufacturer can announce its

resale prices in advance and refuse to deal with those who fail to comply.  And a distributor is free

to acquiesce in the manufacturer's demand in order to avoid termination."129

The evidentiary showing necessary to establish unlawful vertical restraints, such as resale

price maintenance, under U.S. antitrust law was the focal point of the Supreme Court's decision in

Monsanto Co. v. Spray-Rite Service Corp.  There, the Supreme Court ruled:  "On a claim of

concerted price fixing, the antitrust plaintiff must present evidence sufficient to carry its burden of

proving that there was such an agreement."  The Court expressly ruled out drawing an inference of

127     Kodak also alleges the existence of horizontal price fixing with respect to Fuji brand film

products in Japan.  "Privatizing Protection" at 261.  However, what is conspicuously missing from

the discussion is any evidence that an unlawful agreement ever existed, much less any evidence

that Fujifilm was every party to such an agreement.  Kodak severely understates the standard of

proof required to prove such an agreement by inference from circumstantial evidence.  Under the

applicable U.S. law, that standard is very high, Matsushita Electric Industrial Corp. v. Zenith Radio

Corp., 475 U.S. 574, 588 (1986), and Kodak's allegations come nowhere near meeting the

standard.

128     United States v. Colgate & Co., 250 U.S. 300, 307 (1919).

129     Monsanto Co. v. Spray-Rite Service Corp., 465 U.S. 752, 760 (1984).



price fixing from "highly ambiguous evidence".130  Specifically, the Court required more than a

showing that the distributor adhered to the manufacturer's suggested price.131  Rather, "evidence

must be presented both that the distributor communicated its acquiescence or agreement, and that

this was sought by the manufacturer.132  Thus, "there must be evidence that tends to exclude the

possibility of independent action by the manufacturer and distributor.  That is, there must be direct

or circumstantial evidence that reasonably tends to prove that the manufacturer and others had a

conscious commitment to a common scheme designed to achieve an unlawful objective."133  In

the present case, there is no evidence of adherence to a suggested price -- much less of "conscious

commitment to a common scheme."

a. Comparison with Kodak

In addition to misquoting old trade journal articles, Kodak builds its case for resale price

maintenance on the unsubstantiated assertion that color film prices in Japan are substantially higher

than in the U.S. and other countries.  As shown in Section II of "Rewriting History," this

proposition is empirically false.134  Indeed, Kodak has admitted as much on the public record.  In

1993, a Kodak Japan official stated:

130     Id. at 763.

131     Id. at 764 n.9.

132     Id.

133     Id. at 768.  Applying this standard in Monsanto, the Court found sufficient direct evidence

of communications between the manufacturer and its distributors to create a question of fact for a

jury as to whether an agreement was reached, and it accorded the customary deference to the jury's

affirmative finding.  Id. at 765-68.

134     See "Rewriting History" at 98.



If we would sell film at even cheaper prices {in Japan} than the current prices, this

cheaper film would be reverse exported back to the U.S. or other markets and end

up destroying the global price structure of Kodak products.135

Such a statement only makes sense if Japanese and U.S. price levels for color film are

approximately equal, or if the Japanese price level is actually already slightly lower.  This is exactly

what Fujifilm's data show.  It is difficult to take seriously Kodak's complaints about inflated prices

abroad when it is publicly worrying about gray market imports from Japan.

1. Fujifilm's relationships with photofinishers are not anticompetitive

Just like Kodak, Konica, and Mitsubishi, Fujifilm has equity and contractual relationships

with Japanese wholesale photofinishers.  Japan is by no means unusual:  integration of color

film/paper manufacturing and photofinishing is typical around the world.  By the light of relevant

legal standards, and certainly by comparison to Kodak's own practices in the U.S., nothing about

Fujifilm's relationships with photofinishers is either anticompetitive or unreasonable.

a. Japanese law

Kodak's only allegation of anticompetitive conduct in the Japanese color paper business is

that Fujifilm has created a "captive market" for color paper sales through its relationships with

photofinishing labs.136  These relationships include outright ownership, minority equity

investments, and contractual ties.

Relationships with customers of producer products are addressed in the JFTC's Distribution

Guidelines under "Restrictions on Trading Partners of Dealing With Competitors."137  The

135     See id. at 187-188.

136     See "Privatizing Protection" at 40-42.

137     JFTC's Distribution Guidelines, Part I, Chapter 4.



relevant standard is similar to the one that governs relationships with distributors of consumer

products:

In cases where an influential firm in a market, by means of the

following manners, engages in transactions with its trading partners

on condition that the trading partners shall not deal with competitors

of the firm or another firm having close relations with the firm, or

causes the trading partners to refuse to deal with those above-

mentioned competitors, and if such conduct may result in reducing

business opportunities of the competitors and making it difficult for

them to easily find alternative trading partners, such conduct is

illegal as unfair trade practices (Article 2 (Other Refusals to Deal),

11 (Dealing on Exclusive Terms), or 13 (Dealing on Restrictive

Terms) of the General Designation).138

Accordingly, the issues here are:  (1) whether Fujifilm, an influential firm in the color paper

business, has caused photofinishing labs to refuse to deal with Kodak; and (2) whether such

refusals to deal may make it difficult for Kodak to find alternative color paper customers.  The

answer to both questions is no.

Fujifilm does not require the labs in which it has a minority stake, or the independent labs

with which it has contracts, to purchase only Fuji brand color paper.  Indeed, in "Rewriting

History" Fujifilm cited the example of a Doi photofinishing lab, in which Fujifilm holds an equity

stake, which first decided to buy Kodak as well as Fuji paper, and then switched to purchasing

exclusively from Kodak.139  If photofinishers decide to purchase only Fuji paper, it is because of

their own independent business judgment, not because of requirements imposed by Fujifilm.140

138     JFTC's Distribution Guidelines, Part I, Chapter 4, Section 2 (emphasis added).

139     See "Rewriting History," Appendix at 16.

140     On the other hand, if Fujifilm is held to control its subsidiary labs, the Antimonopoly Act

does not apply to transactions between them.  Under the JFTC's Distribution Guidelines,

transactions between a parent company and a wholly owned subsidiary are "usually recognized" to



Even if Fujifilm were held to cause its network of wholesale photofinishing labs not to buy

color paper from Kodak, there is no basis for concluding that Kodak may encounter difficulties in

finding other color paper customers as a result.  Kodak itself owns wholesale photofinishing labs,

and the cost of acquiring additional such labs is low.141  Accordingly, Kodak can easily build a

"captive market" of its own.

Furthermore, minilabs now account for over 50 percent of photofinishing in Japan.142

Minilabs are the fastest growing segment of the market, and the cost of establishing one is

minuscule.143  Fujifilm's ownership of photofinishers is limited to the wholesale photofinishing

segment, and thus for over one-half the color paper business in Japan (and growing) Fujifilm's

relationships with photofinishing labs is completely irrelevant.

Accordingly, Kodak's "business opportunities" in the color paper business are far more

extensive than its apparent willingness to take advantage of them.  Fujifilm's relationships with

photofinishers do not make it difficult for Kodak to find "alternative trading partners."

be "in substance equivalent to intra-company transactions, and the transactions in principle are not

subject to the regulation of unfair trade practices."  This exemption is also extended to transactions

between a parent company and a majority owned subsidiary "if it is recognized that transactions

between them are in substance equivalent to intra-company transactions."  JFTC's Distribution

Guidelines, Appendix I.

141     See Section III.B.4.c. below (indicating that initial capital investment is about $3 million).

142     See "Rewriting History" at 193.

143     See Section III.B.4.c. below (indicating that price of minilab can be as low as $30,000).



a. U.S. law

Under U.S. antitrust law, Kodak's concerns would be characterized as "market

foreclosure."  The market foreclosure doctrine developed in U.S. law in connection with merger

law under section 7 of the Clayton Act.144   In the relatively early stages of development of U.S.

merger law, vertical mergers (i.e., mergers between parties at different stages in the distribution

chain, as in a manufacturer's acquisition of a wholesaler) were often scrutinized to assess the

potential for the acquisition to cut off opportunities for other firms to sell to the acquired firm.145

In more recent years, as modern economic analysis has come to play a larger role in

antitrust law, those early concerns over market foreclosure have given way to the general

recognition of the benefits of vertical integration.  Thus, market foreclosure through vertical

integration would be a concern under current U.S. law only if so substantial a portion of the market

were foreclosed as to impair the competitive viability of other firms.146  Since Kodak's complaint

never quantifies the magnitude of the alleged foreclosure or of the harm alleged to flow from the

alleged foreclosure, meaningful analysis under any legal standard is impossible.

The absence from Kodak's complaint of more particularized allegations is unsurprising,

since a fuller articulation of this claim would require Kodak to explain why vertical integration is

good when Kodak engages in it but bad when Fujifilm engages in it.  In 1979, Kodak persuaded

the Second Circuit that:

{a} large firm does not violate § 2 simply by reaping the competitive

rewards of its efficient size, nor does an integrated business offend the

144     15 U.S.C. § 18.

145     See, e.g., Brown Shoe Co. v. United States, 370 U.S. 294, 329-33 (1962).

146     See, e.g., Alberta Gas Chemicals Ltd. v. E.I. duPont de Nemours & Co., 826 F.2d 1235,

1244-46 (3d Cir. 1987), cert. denied, 485 U.S. 1059 (1988), and cases cited therein.



Sherman Act whenever one of its departments benefits from association

with a division possessing a monopoly in its own market.  So long as we

allow a firm to compete in several fields, we must expect it to seek the

competitive advantages of its broad-based activity -- more efficient

production, greater ability to develop complementary products, reduced

transaction costs, and so forth.  These are gains that accrue to any integrated

firm, regardless of its market share, and they cannot by themselves be

considered uses of monopoly power.147

  None of the conduct challenged in Kodak's complaint against Fujifilm falls outside the parameters

of what Kodak itself successfully contended was lawful under U.S. law.

a. Comparison to Kodak

By Kodak's own measure, Fujifilm's relationships with photofinishers are not

anticompetitive.  As detailed extensively in Section VI of Fujifilm's "Rewriting History," Kodak is

the absolute dominant photofinisher in the United States with control of over 70 percent of the

wholesale photofinishing business in the U.S.  Kodak became the dominant photofinisher by

acquiring photofinishers.  Indeed, between 1986 and 1994 alone, Kodak acquired 122

photofinishing labs.  Needless to say, once acquired, all of these labs only use Kodak color paper.

Compared to Kodak's domination of the U.S. for wholesale photofinishing business, Fujifilm's

relationships with Japanese photofinishers cannot be found to be unreasonable.

Meanwhile, Kodak has argued vigorously that its acquisition of wholesale photofinishing

labs to attain a dominant position in the U.S. wholesale photofinishing business is not

anticompetitive.  Kodak argues that there are four distinct photofinishing segments in the U.S. --

147     Berkey Photo, Inc. v. Eastman Kodak Co., Inc., 603 F.2d 263, 276 (2d Cir. 1979), cert.

denied, 444 U.S. 1093 (1980).



wholesale photofinishers, mail order labs, retailer-captive labs, and minilabs -- and that each

segment competes with each other.

The absolute critical point in Kodak's argument is the emergence and growth of the minilab

segment.  Minilabs were introduced in the early 1980s.  According to Kodak, "by 1992 there were

approximately 21,800 minilabs in operation in the United States,"148 constituting approximately

one-third of photofinishing sales.149

Kodak argued in the consent decree proceeding (and the court agreed) that the emergence

and growth of minilabs dramatically reduced the barriers to entry into the photofinishing business.

A complete new minilab machine can be purchased for as little as $30,000, depending on the

features and speed of the equipment.150  By way of comparison, a wholesale macrolab requires an

initial capital investment of at least $3 million151 and the existence of a network of willing retail

outlets as intake points.  Consequently, according to Kodak, dominance in the wholesale

photofinishing business (by acquiring photofinishers) could not possibly mean dominance in the

photofinishing market.152

148     Eastman Kodak Company's Post-Trial Memorandum, dated April 8, 1994, at 4.

149     Eastman Kodak Company's Post Trial Memorandum at 5.

150     Testimony of Professor Hausman, Consent Decree Trial Transcript at 567; Kodak's Post

Trial Memorandum at 5.

151     Even this investment constitutes a very low barrier to entry, particularly for an enormous

multinational corporation like Kodak.

152     Kodak's Post Trial Memorandum at 6-7.



I. THE JAPANESE GOVERNMENT HAS NEITHER ENCOURAGED NOR

TOLERATED ANTICOMPETITIVE PRACTICES IN THE FILM OR PAPER

MARKETS

As Kodak indicates in "Privatizing Protection," the Statement of Administrative Action

("SAA") accompanying the 1994 Uruguay Round Trade Agreements Act provides the following

guidance with respect to the "toleration" element of Section 301's anticompetitive activities

provision:

In making an assessment, the Trade Representative will consider

whether the pertinent foreign government, and especially its

competition authorities, have been made aware of the alleged

practices and, if so, how they were informed, the relevant evidence

that has been provided to, or is known to be available to, the foreign

authorities, and the nature of response those authorities have

made.153

Whether Kodak likes it or not, the fact is that the JFTC has carefully scrutinized the activities of

Fujifilm and the rest of the participants Japanese consumer photographic materials business and

found no violations of the Antimonopoly Act.  Kodak is simply unhappy with the results.  Instead

of accepting the results of thorough factual investigations in which no violations were found,

Kodak simply assumes that the JFTC has consciously ignored anticompetitive conduct in the

Japanese consumer photographic materials business.  This is an unfair assumption and is

inconsistent with the facts, as set forth in detail in Section III of Fujifilm's "Rewriting History."

153     "Privatizing Protection" at 215 (citing SAA at 367).



A. The JFTC Is Already Enforcing The Antimonopoly Act, Particularly With Respect

To Fujifilm And The Rest Of The Consumer Photographic Materials Industry

As discussed in Section III of "Rewriting History," Kodak's view of the JFTC seems

trapped in the 1950s and '60s.  Dramatic changes in JFTC enforcement of the Antimonopoly Act --

and to the Antimonopoly Act itself -- took place during the 1970s and '80s.  The best example of

this change is the JFTC's successful prosecution of oil industry executives in the early 1970s, even

in the face of MITI opposition to such prosecution.154  Further evidence is the JFTC's use of its

new surcharge provision power, made available by the 1977 amendments to the Antimonopoly

Act, under which the JFTC imposed $80 million in surcharges in 1990 in a single case involving a

cement cartel.155  Finally, as a direct result of the Structural Impediments Initiative ("SII"), JFTC

enforcement activity has increased considerably in just the past five years.156  In fact, as Professor

Harry First of New York University has stated:

At least by the measure of cases brought and sanctions imposed,

government enforcement in Japan during that period {post-SII} has

been quite close to the level of government antitrust enforcement in

the United States.157

Kodak claims, however, that JFTC's enforcement of the Antimonopoly Act with respect to

Fujifilm and the rest of participants in the consumer photographic materials business has been lax.

154     See "Rewriting History" at 120-121.

155     Id. at 122-124.  Note that over the last ten years, the JFTC has collected approximately

$220 million in surcharges from cartel participants.  Id. at 123.

156     Id. at 125-127.

157     H. First, Antitrust Enforcement in Japan (unpublished paper, 1995) at 69.  See "Rewriting

History" at 127-131.



If anything has been lax, it is Kodak's attorneys' own research and translation skills in preparing

their petition.  The Japanese consumer photographic materials business generally, and Fujifilm

specifically, have been the subject of extensive JFTC scrutiny over the past 25 years.

Kodak appears to think that it has found a smoking gun in the JFTC's 1970 Report on Film

Industry Pricing.  Kodak claims that the JFTC found price fixing in its Report and proceeded to do

nothing to bring the activity to an end.  But, contrary to Kodak's wishful thinking, the 1970 Report

did not find price fixing.  Rather the report made the benign observation that "considering price

change announcements and other things, it seems that it is often the case that the larger

manufacturer has taken the role of price leader."158  Indeed, the Report goes on to reference

Kodak's role in the industry, saying that "as for color film, it is thought that the domestic

manufacturers' sale prices are determined taking the price of the imported goods, especially the

Kodak price into consideration."159  As discussed in Section III of "Rewriting History" and

Section III above, the fact that large companies in "oligopolistic situations" (which Kodak

mysteriously mistranslates as "price fixing situations") are price leaders is not a violation even of

U.S. antitrust law.  Under U.S. law, prices can move in parallel or even together in an industry

with no anticompetitive practices taking place at all.160

Kodak's innuendo that the JFTC somehow was ignoring and covering up an

Antimonopoly Act violation is simply not credible.  At this stage in its history, the JFTC had

already begun establishing its reputation for policing horizontal agreements on price and other

158     See "Rewriting History" at 135 and Exhibit 13 at 17.

159     Id. at 135 and Exhibit 13 at 18.

160     See "Rewriting History" at 136 (quoting Scherer and Ross as saying that "price leadership

is not apt to be found contrary to the antitrust laws unless the leader attempts to coerce other

producers into following its lead, or unless there is evidence of an agreement among industry

members to use the leadership device as the basis of a price-fixing scheme.").



efforts to cartelize industries.  Had the JFTC found any credible evidence of price fixing, it would

have acted; finding no such evidence, it noted the potential problems arising from the oligopolistic

structure of the industry, and made clear it was watching carefully.  Indeed, upon receiving

statutory power in 1977 under Article 2(7) of the Antimonopoly Act to monitor on a regular basis

monopolistic industries (including those industries with two or more companies representing over

75 percent of the Japanese domestic market), JFTC initiated monitoring of the consumer

photographic material industry.

Active monitoring of Fujifilm and the rest of the industry has continued to the present day.

Consider the following:

1980 and 1984 Reports on Parallel Price Increases:161  In 1980,

pursuant to its new authority under the 1977 amendments, the JFTC

required Fujifilm and other manufacturers to submit a report on

parallel price increases in photographic film and paper.162  In

response, Fujifilm prepared a detailed explanation of why changes

in raw materials prices and R&D costs required Fujifilm to increase

its prices.  In 1984, the JFTC again used its authority to demand an

explanation for parallel price increases and received a satisfactory

response from Fujifilm.  The reports issued in turn by the JFTC

found that Fujifilm had complied fully with the requirements of the

Act.

1981 X-Ray Film Case:  Notwithstanding Kodak's claim to the

contrary, the 1981 X-ray film case resulted in significant voluntary

action by Fujifilm to correct practices in the color film market that

were potentially violative of the Antimonopoly Act.  Specifically,

Fujifilm voluntarily modified its color film contracts with the

161     See "Rewriting History" at 140 and 141-142.

162     Note that U.S. law provides no counterpart to this authority.  When Kodak announces a

parallel price increase in the United States, U.S. authorities have no standard mechanism to

demand an explanation.



tokuyakuten to address concerns raised in the JFTC's X-ray film

case.163

1987 Study on Rebates:  As Fujifilm has explained in "Rewriting

History," its rebates have never been remarkably progressive.

Nonetheless, as part of ongoing studies of oligopolistic industries

(1987-88) and distribution systems (1988-89), the JFTC reviewed

Fujifilm's rebates.164  Upon reviewing the information requested

from Fujifilm, the JFTC determined that no violation of the

Antimonopoly Act existed.  Nonetheless, Fujifilm modified its

rebates to avoid any potential future problems under the Act.  As a

result, the limited progressivity in Fujifilm's rebate programs was

either eliminated or substantially reduced.  As part of its response to

this study process, Fujifilm also made its resale price policy more

clear so as to ensure distributors and retailers that they are free to set

their own prices.  Fujifilm promptly clarified its policy on

manufacturer's suggested prices to make these improvements.165

1992 Study on Oligopolistic Industries:  As part of a study of ten

industries, including color film, the JFTC's study group for

economic research released a study on oligopolistic industries

including color film.  While parallel pricing was again identified in

the industry among Fujifilm, Konica and Kodak, the JFTC

concluded that this was not unusual in oligopolistic industries.166

163     See "Rewriting History" at 140-141.

164     See id. at 142.

165     See "Rewriting History" at 145-146 and Exhibits 14 and 15 (discussing Fujifilm's

voluntarily developed compliance manuals used to ensure compliance with the Antimonopoly Act

by Fujifilm employees).

166     See "Rewriting History" at 144.



Kodak will, of course, argue that these studies and reports are insufficient to demonstrate

strong enforcement of the Antimonopoly Act in the Japanese consumer photographic materials

industry.  That Japan sometimes uses less formal processes than the U.S. Government to enforce its

competition laws, however, does not mean that Japan's methods are insufficient or even inferior.

Indeed, both governments use a mix of formal and informal procedures; the emphasis in

each country is simply different.  The basic approaches used are actually quite similar.  The JFTC,

like its U.S. counterparts, does not litigate every case.  Agencies in both countries look for less

formal mechanisms to influence and change corporate behavior.   By identifying and clarifying

potential issues under the Antimonopoly Act, the JFTC study process helps companies initiate

voluntary improvements to avoid later problems.

The JFTC has been doing its job.  Kodak just wishes things were different to justify its

poor performance in Japan.167

A. MITI Has Not Encouraged The Creation Of An Anticompetitive Market Structure

With respect to MITI, Kodak identifies the "Distribution Guidelines for the Photosensitive

Materials Sector," released in 1970 as the centerpiece of MITI's "liberalization countermeasures" to

block Kodak's access to the Japanese market.  The problem is that all of Kodak's alleged facts are

wrong with respect to what is contained in those Guidelines.  Contrary to Kodak's claims, MITI's

Guidelines say nothing about:  (1) bringing wholesalers under Fujifilm's control; (2) encouraging

the expanded use of rebates (in fact, they say just the opposite); or (3) shortening payment terms to

put the squeeze on distributors.  A complete discussion of MITI's alleged involvement in

"toleration" is provided in Sections III.A. of "Rewriting History."  Kodak's allegations with respect

to these issues are so ridiculous that they merit no further discussion here.

167     For a discussion of Kodak's spurious claims regarding the JFTC's role in enforcing the

Premiums Law, see "Rewriting History" at 148-151.



A. If Kodak Wants The Japanese Government To Address Its Specific Allegations, It

Should Have Filed A Complaint

To the extent Kodak complains of specific actions that have not yet been investigated by

the JFTC, Kodak has only itself to blame.  As discussed in Section I above, the JFTC is required to

undertake an investigation if a formal private complaint is filed.  The fact that Kodak has never

done this places responsibility for any alleged lack of enforcement squarely on Kodak.  Reliance

on the existence of trade association and newspaper articles regarding allegedly anticompetitive

activities -- which, as discussed in detail in "Rewriting History," Kodak has severely mistranslated

and misinterpreted -- is insufficient to prove that enforcement of the Antimonopoly Act has been

inadequate.  If Kodak thinks that the allegations of anticompetitive activities raised in "Privatizing

Protection" have not been adequately addressed, then Kodak should have filed a complaint with

the Japanese authorities.  Otherwise there is simply no record on which to evaluate the Japanese

Government's nonresponsiveness to Kodak's pet conspiracy theories.

I. THE ALLEGED ANTICOMPETITIVE PRACTICES HAVE NEITHER BURDENED

NOR RESTRICTED U.S. COMMERCE

Given that Kodak's allegations are completely without merit and therefore should lead to a

negative USTR finding of toleration of anticompetitive practices, USTR need not even address the

issue of whether Kodak is burdened or restricted by such toleration.  Even assuming Kodak's facts

were correct, however, the necessary causal link between the alleged anticompetitive activity and

Kodak's harm is missing.

If a foreign government practice is deemed "unjustifiable," "unreasonable," or

"discriminatory," USTR must determine whether that practice "burdens or restricts" U.S.

commerce.168  The legislative history provides some guidance on how to apply this important

168     19 U.S.C. § 2411(a)(1)(B)(ii) and § 2411(b)(1).  See H.R. Rep. No. 100-40 Part I, 100th



element of the law:  "There must also be a causal link between the foreign government practice and

the burden or restriction."169

The "burdens or restricts" standard thus requires the establishment of a causal nexus

between the complained of conduct (i.e., toleration of anticompetitive activities) and Kodak's share

of sales in Japan.170  Kodak, in all the verbiage of "Privatizing Protection," has failed utterly to

demonstrate this causal link.171

A. Fujifilm's Relationship With Single-Brand Distributors Does Not Burden Or

Restrict U.S. Commerce

Notwithstanding its factual inaccuracies and faulty application of competition law, Kodak

has failed to show that Fujifilm's relationship with its single-brand distributors -- and the JFTC's

supposed toleration of the alleged "distribution bottleneck" -- has burdened or restricted Kodak's

access to the retail stores in Japan.  The causal connection between this supposed anticompetitive

activity and Kodak's problems in Japan is nonexistent, as exemplified by the following:

Cong., 1st Sess. 58 (1987).

169     H.R. Rep. No. 100-40 Part I, 100th Cong., 1st Sess. 58 (1987) (emphasis added).

170     The secondary source upon which Kodak relies in its scant treatment of this element of the

law states that "there must be some causal relationship between the act, policy or practice and the

burden or restriction of U.S. commerce . . . .  Alleging that the unjustifiable or unreasonable act of

a foreign government burdens or restricts United States commerce is not difficult.  However, the

mere allegation is not enough; the burden or restriction must be qualified and quantified."  Charles

R. Johnston, Jr., Actions Against Foreign Government Trade and Investment Practices:  Section

301 of the Trade Act of 1974, As Amended, (1995), Booklet 4, 36 (emphasis added).

171     The only "evidence" offered by Kodak is a shoddy and ill-conceived econometric analysis

of the effects of the "Asanuma incident" on Kodak's later performance in Japan.  Provided as an

appendix hereto is a study of Kodak's analysis, performed by National Economic Research

Associates, Inc.



· Other suppliers of film have increased their share of Japanese film sales,

despite the supposed distribution bottleneck.  Between 1991 and 1994,

Agfa went from virtually no presence in Japan to nearly five percent of sales.

Gray market imports became an increasingly large factor as well.  These

new sources did not have access to the distribution systems of Fujifilm,

Konica, or Kodak.  Nevertheless, they were able to capture sales from the

branded products.172  If the distribution bottleneck were real, this could not

have occurred.

· Between the beginning of the liberalization period in 1971 and 1979 -- the

period when the liberalization countermeasures were supposedly taking

effect and Fujifilm's control of the four tokuyakuten was supposedly locked

up -- Kodak's share of color film sales in Japan increased by 75 percent.173

This just happens to be the period when Kodak introduced an innovative

product -- the 110 system in 1973.  Kodak's share peaked at 18 percent in

the early 1980s -- despite Fujifilm's continued use of single-brand

distributors -- when Kodak finally decided to compete on the basis of

price.174

· Kodak itself bears primary responsibility for the termination of the

relationship with one of the four tokuyakuten, Asanuma.  Kodak rebuffed

Asanuma's 1973 initiative to re-establish a relationship with Kodak and

consequently lost this supposed "essential facility" for the distribution of

consumer photographic film.

In short, Kodak is simply not burdened or restricted by the fictional distribution bottleneck.

It has unimpeded access to customers through:  (1) direct sales to large retailers;175 (2) multibrand

172     See "Rewriting History" at 187 and Exhibit 6.

173     See "Rewriting History" at 169 and Exhibit 19.

174     Id.

175     Direct sales permit Kodak wide coverage in camera stores and in Coop Stores.  See

"Rewriting History" at 79-80 and 86-87.



secondary wholesalers who sell to small retailers and represent approximately 30 percent of all

color film sold in Japan; and (3) its own network of photofinishing labs.176  Finally, Kodak cannot

say that it has been burdened or restricted by the existence of the distribution bottleneck when it

has failed even to approach the four distributors that constitute that supposed bottleneck.

A. Fujifilm's Rebates Do Not Burden Or Restrict U.S. Commerce

As discussed in detail in Section II of "Rewriting History," and again above in Section III,

Fujifilm's allegedly "remarkably progressive rebates" are anything but remarkable.  Their

progressivity, to the extent such progressivity exists at all, is so mild that the rebates could be easily

offset by modest price cuts or counter-rebates by Kodak.  Fujifilm's rebates have no burdensome or

restrictive effect.

Furthermore, Kodak provides no evidence of the rebates' exclusionary effect.  Kodak's

only claim is that the purpose of the rebates is to exclude competitors from selling to Fujifilm's

wholesalers.  But Kodak has not approached the four tokuyakuten in the last 20 years.  Unless

Kodak tries unsuccessfully to sell through the four tokuyakuten, there is no basis for concluding

that rebates even might have a restrictive effect.

176     Id. at 80.



A. If Fujifilm's Alleged Resale Price Maintenance Existed, It Would Actually Benefit

Kodak And Would Not Be Consistent With Recent Pricing Patterns

Kodak charges that Fujifilm, in league with its tokuyakuten and with retailers, has

conspired for decades to maintain artificially high retail prices for color film.  How this would

burden or restrict Kodak's performance in the Japanese market is unclear; after all, artificially high

prices should present Kodak with a competitive opportunity to underprice the competition and

thereby gain market share.177  Even if Kodak's allegations were true, there would be no burden or

restriction on U.S. commerce -- indeed, quite the opposite.

Putting aside the analytical incoherence of Kodak's argument, its facts are all wrong as well.

The empirical data show no correlation between Fujifilm's suggested retail prices and actual retail

prices;178 furthermore, retail prices have been falling sharply in recent years.179  These data make

clear that even if Fujifilm were attempting to maintain retail prices, it has failed miserably.

177     See "Rewriting History" at 96.

178     See "Rewriting History" at Exhibit 10.

179     See id. at 99 and Exhibit 8.



A. Fujifilm's Relationship With Photofinishing Labs Does Not Burden Or Restrict U.S.

Commerce

Kodak claims that Fujifilm's acquisition of or contractual relationships with photofinishing

labs is an exclusionary tactic used to limit Kodak's participation in the color paper business in

Japan.180  What Kodak omits, however, is that it has failed to do in Japan what it has done with a

vengeance in the United States:  purchase or build photofinishing laboratories and to sell minilabs.

Nothing restricts Kodak's ability to do this in Japan, particularly cost.  As discussed in Section III

above, a wholesale photofinishing lab involves an initial capital investment of $3 million -- peanuts

for a company like Kodak.  Kodak has the opportunity and resources to create a "captive market"

of its own -- just as it has done in the United States.  Furthermore, given that minilabs now account

for over half of all photofinishing in Japan, and that independent retailers can purchase minilabs for

as little as $30,000, there is a sizable non-captive industry to which Kodak can sell its paper.

A. Kodak's Problems In Japan Are Attributable To Fujifilm's Home Team Advantage

And Kodak's Own Missteps In Japan

The evidence is clear that toleration of anticompetitive activities has not been the cause of

Kodak's competition problems in Japan.  The evidence is equally clear as to what has been the

cause:  a combination of Fujifilm's "home team advantage" and Kodak's own missteps.

180     See "Privatizing Protection" at 40-42.



1. The "home team advantage" doctrine is partially responsible for Kodak's

difficulties in Japan, not any alleged anticompetitive conduct

As discussed at length in Section IV of "Rewriting History," the existence of a home team

advantage in both the U.S. and Japan is evident from the shares of sales achieved by Kodak and

Fujifilm in their home countries, in each other's countries, and in the rest of the world.  Kodak and

Fujifilm, with their world-renowned brand names, dominate the world market with a combined 69

percent, not including the United States and Japan:  Kodak has 36 percent of the world market not

including the U.S. and Japan; Fujifilm has 33 percent.  Thus, where neither Fujifilm nor Kodak has

the advantage of incumbency, the countries shares are relatively large and essentially identical.  On

the other hand, in the markets where the companies do have such an advantage -- their own home

countries -- the companies' shares are a high 70 percent.  In each others' countries, their shares are a

low 10 percent.

The phenomenon of home team advantage should not come as a surprise.  Kodak's own

surveys show that 50 percent of U.S. consumers will only buy Kodak film regardless of price, and

that an additional 40 percent "prefer" Kodak.181  If Kodak did not have a home team advantage,

its market share for color film outside the U.S. and Japan would be at least 50 percent, but it is not.

Kodak itself knows the benefits of the home team advantage.

Fujifilm has experienced similar consumer preference in Japan.  Fujifilm's surveys indicate

that Fuji brand film is ranked by consumers substantially higher than Kodak on all of the

qualitative measures surveyed, with as much as a 5 to 1 advantage in consumer perceptions for

certain characteristics.182  Indeed, in camera shops that carry equal amounts of Kodak and

181     See "Rewriting History" at 158 (citing consent decree proceedings).

182     See "Rewriting History" at 158 (citing "Annual Report on Consumer Image Survey,"

prepared for Fujifilm by Japan Marketing Research).



Fujifilm, both displayed prominently, Fujifilm captures 70 percent of the sales and Kodak only 10

percent.183

Fujifilm has not simply invented the concept of home team advantage for purposes of this

investigation.  Considerable economic analysis exists supporting this idea.184  The concept is real,

and just as it boosts Kodak at home, it confronts Kodak with a stiff competitive headwind in Japan.

This obstacle, however, is a normal market phenomenon -- not an actionable market barrier.

1. Kodak's own missteps are also to blame for its difficulties in Japan

In addition to the effect of home team advantage, USTR must look at Kodak's own

business decisions to determine what has caused Kodak's low 10 percent share in the Japanese

color film business.  Kodak simply took none of the necessary steps to position itself to compete

with Fujifilm on Fujifilm's home turf.  Consider the following events:

· Notwithstanding its gain in the share of sales in Japan (up to 18 percent) in

the early 1980s as a result of competing with Fujifilm on price, Kodak and

Nagase later increased their prices to match Fujifilm.  In 1984 Kodak's share

of sales began its fall to the current 10 percent range.  Having discovered a

way to compete in a supposedly closed market, Kodak shut its own window

and has never reopened it, presumably in fear of possible gray market

shipments from Japan back to Kodak's high-price sanctuary in the United

States.185

· Kodak rebuffed Asanuma's 1973 initiative to re-establish a relationship with

Kodak and consequently lost this distribution support in 1975.

183     See id. at 159.

184     See id. at 160-161 (citing scholarly work on home team advantage).

185     See id. at 168-172.



· Kodak did not establish an operating region to serve Japan directly until

1984, eight years after full capital liberalization.

· Kodak neither established its own sales and distribution capacity in Japan

nor undertook to create a joint venture with Nagase until 1986 -- a full 15

years after such a venture was permitted, eleven years after the supposedly

crucial loss of Asanuma, and ten years after full capital liberalization.

· Kodak has never opened a consumer photographic products manufacturing

facility in Japan.

· Kodak has not beat Fujifilm to the market with consumer-preferred new

products since introduction of the 110 system in 1973 (which gained Kodak

4-5 points in share of sales).186

· In the two most important product innovations in recent years -- high

resolution ISO 400 film and the single-use camera -- Kodak has lagged two

years behind Fujifilm in introducing its products.  These two products alone

now account for approximately two-thirds of color film sales in Japan.

Kodak executives have admitted their failures in Japan repeatedly.187  Though it is now

attempting to rewrite history, Kodak has itself to blame for its low 10 percent share of Japanese

color film sales.

I. CONCLUSION

For the reasons stated above, USTR should terminate its Section 301 investigation

concerning barriers to access to the Japanese market for consumer photographic film and paper.

186     See id. at 188-194.

187     See R. Christopher, Second to None: American Companies in Japan (1986) at 23; Taking

on Japan (1988) at 36-38.


