April 29, 1996

Mr. Irving Williamson
Chairman, Section 301 Committee
Office of the United States

Trade Representative
The Winder Building
600 17th Street, N.W.
Washington, D.C. 20508

Re:  Section 301 Investigation of Japanese Market for Consumer Photographic
Film and Paper

Dear Mr. Williamson:

On March 20, 1996, Kodak filed with USTR the results of a survey it
commissioned of Japanese retail film outlets. This new submission purports to document
Kodak's claims of "systematic anticompetitive activities'* in the Japanese color film market.
Specificaly, Kodak argues that its survey demonstrates that Kodak is not widely available in
Japan -- allegedly because an anticompetitive "distribution bottleneck" is preventing Kodak
from getting on the shelf in retail outlets. In addition, Kodak claimsthat its survey showsthat
Kodak, when available, is generaly not "competitively priced" -- allegedly because of vertical
and horizontal price collusion that prevents Kodak from getting off the shelf.

A careful analysis of Kodak's submission reveals that Kodak -- once again --
has failed to prove its case. Kodak has not even attempted to rebut critical survey findings
provided by Fujifilm that demolish beyond repair its " distribution bottleneck” theory.
Furthermore, Kodak's survey results regarding both retail availability and "competitive

1 See 19 U.S.C. § 2411(d)(3)(B)()(IV).



pricing" are undermined by fatal methodological flaws. Although Kodak has twisted the
numbers cleverly, in the end this attempt to document its claims cannot withstand close
scrutiny.

A. Kodak Does Not Even Attempt To Rebut The Survey Of
Tokuyakuten Customers

In its December 21, 1995 submission rebutting Kodak's "distribution
bottleneck” theory, Fujifilm provided USTR with the results of two separate surveys on
Kodak availability. Thefirst was a survey of the customers of Fujifilm's tokuyakuten
("tokuyakuten customer survey"); the second was a survey of 1,970 randomly selected retall
outlets to determine Kodak's coverage of the retail market ("retail coverage survey").

Kodak's March 20, 1996 submission claims to rebut the findings of the retail
coverage survey. To that end, Kodak commissioned its own survey of 2,028 randomly
selected retail outlets, and now asserts that its figures show that Kodak is not available in
outlets accounting for 66 percent of total film sales volume. See Kodak's March 20, 1996
submission at tab 1, page 1.

In the next section of this letter we will identify the glaring methodological
errors that undermine the findings of Kodak's survey. With respect to the "distribution
bottleneck” issue, however, the most important thing about Kodak's new submission iswhat it
does not include. Specifically, Kodak has not even tried to challenge the results of the
tokuyakuten customer survey.

Asdiscussed in detail in Fujifilm's December 21, 1995 submission, Fujifilm
commissioned a survey of 4,772 retailers and dealers that buy directly from Fujifilm’s four
major tokuyakuten. These customers account for approximately 95 percent of the
tokuyakuten's total film sales. The survey shows that 77.3 percent of the tokuyakuten's
customers (by volume) aready carry Kodak film, and another 10 percent have an active
business relationship with a Kodak supplier. Thus, nearly 90 percent of the tokuyakuten's
customers either buy Kodak already or have ready accessto it. See Fujifilm's December 21,
1995 submission at 3-9.

The results of the tokuyakuten customer survey are devastating to Kodak's

"distribution bottleneck” theory. Kodak arguesthat the tokuyakuten are an "essential facility"
for selling film in Japan, and that without relationships with the tokuyakuten Kodak cannot
achieve wide distribution of itsfilm in the Japanese market. Y et Kodak's claim isbelied by the
results of this survey, which show that Kodak is aready carried by the overwhelming majority
of the tokuyakuten's customers. Relationships with the tokuyakuten would not gain K odak
anything; the vast bulk of the tokuyakuten's customers already buy Kodak or have established
business relationships with Kodak suppliers.



In light of the crucia significance of the tokuyakuten customer survey,
Kodak's failure even to try to challenge the resultsis striking. This omission by Kodak must
be read as a tacit admission that its "distribution bottleneck" theory is baseless.

Accordingly, even if Kodak's survey results on retail availability were reliable,
they would lend no support to Kodak's charge that it is blocked from the retail store shelf by
anticompetitive activity. Assuming for the sake of argument that Kodak is not widely
available in Japan, the unrebutted results of the tokuyakuten customer survey demonstrate
that this situation has nothing to do with lack of access to the tokuyakuten. There isthus no
causal connection between any alleged lack of availability and anticompetitive conduct by
Fujifilm. Kodak's availability on the retail store shelf -- however good or bad -- issmply a
function of retaillers independent business decisions in response to consumer demand.
Accordingly, Kodak's low share of the Japanese market merely reflectsits lack of serious
business efforts to stimulate consumer demand for its products.?

Kodak's tacit admission, in turn, renders a whole host of other allegations
completely irrelevant. Among the now moot issues are:

Fujifilm's alleged use of rebate programs to discourage distributors and retailers
from carrying Kodak?

Fujifilm's alleged use of guarantee deposits to keep the tokuyakuten in a state of
dependency*

Fujifilm's alleged membership in the Mitsui keiretsu, and Mitsui banks alleged
equity and lending relationships with the tokuyakuten®

2 In this regard, Kodak Japan itself admits that concentrated sales promotion effortsin
Nagano (in central Japan) have increased its market share there from 5 percent to 15 percent
inoneyear. See Nikkel Sangyo Shimbun, April 12, 1996 at 32. This admission shows that

the Japanese market is open and competitive, and that Kodak's performance in the Japanese
market is ultimately up to Kodak.

3 For arefutation of Kodak's allegations regarding Fujifilm's rebate programs, see
Fujifilm's March 13, 1996 submission at 18-24.

4 For adiscussion of Fujifilm's use of guarantee deposits to cover outstanding accounts
receivable, see Fujifilm's March 13, 1996 submission at 8-18.



Kodak's chargethat it hastried repeatedly and unsuccessfully to sell color film and
paper to the tokuyakuten.®

Inraising al of these issues, Kodak was attempting to demonstrate that
Fujifilm exerted indirect "control" over the tokuyakuten "essentia facility." Since, however,
Fujifilm has demonstrated -- and Kodak has implicitly conceded -- that the tokuyakuten are
not an "essential facility," whether or not Fujifilm "controls" its distributors is no longer
relevant to Kodak's access to the Japanese retail store shelf. See Fujifilm's March 13, 1996
submission at 5-6.

B. Kodak's Survey Of Retail Availability Is Undermined By Fatal
M ethodological Flaws

In actuality, Kodak film iswidely available in Japan. Kodak's new survey
purports to show otherwise, but its findings are attributable to irremediable methodological
flaws.” Significantly, the raw data of Kodak's survey and the raw data of the retail coverage

(...continued)

5 For adiscussion of Fujifilm's alleged membership in the Mitsui keiretsu and the nature
of the lending relationships between Mitsui banks and the tokuyakuten, see Fujifilm's March
13, 1996 submission at 24-33. In a speech on March 28, 1996 before the Economic Strategy
Institute in Washington, D.C., Kodak CEO George Fisher made the additional charge that
Mitsui banks have equity stakes in the tokuyakuten. We cannot be sure whether this charge
was made purposefully, or whether Mr. Fisher was merely confusing some Mitsui banks small
equity stakesin Fujifilm with Mitsui banks' lending relationships with the tokuyakuten. In any
event, the truth is that none of the Mitsui banks has any measurable equity stake in any of the
tokuyakuten.

6 As stated in "Rewriting History," Kodak has made no official business offer to any of
the tokuyakuten regarding the sale of color film or paper for at least 20 years. See"Rewriting
History" at 72. In the case of two of the tokuyakuten, Kodak has not made any official
approach since World War 11. Kodak's lack of serious business effort, not alleged
anticompetitive conspiracies, explains Kodak's lack of success in the Japanese market.

7 While Kodak continues to understate its coverage of the Japanese market, it likewise
persists in exaggerating the extent of Fujifilm's availability in the U.S. market. In recent
congressional testimony, Kodak CEO George Fisher claimed: "In the United States you can
literally walk down any street or through any mall and find a store that sells Japanese film
today." Testimony of George Fisher, Hearing of the Trade Subcommittee of the House Ways
and Means Committee, March 28, 1996. Yet initsregular survey of the U.S. market, Audits

(continued)



survey commissioned by Fujifilm present very similar results. The final results of the surveys
diverge only because of different methodol ogies used to interpret the raw data. A comparison
of methodol ogies makes plain that the approach taken by the retail coverage survey iscorrect,
and Kodak's approach yields a grossly distorted picture of the marketplace.®

For the major retail outlet types surveyed, both Kodak's survey and the retall
coverage survey show similar figures for Kodak's availability on a percentage of surveyed
outlets basis. Thus, for photo shops, Kodak's survey shows that Kodak film is availablein
about 50 percent of the outlets. Kodak's March 20, 1996 submission at tab 1, page 2. The
figures presented by Fujifilm are comparable: 52.3 percent for the local cities Niigata,
Shizuoka, and Okayama; 57.0 percent for Osaka and Kyoto; and 66.7 percent for Tokyo. See
Fujifilm's December 21, 1995 submission at Exhibit 8. For all other outlet types (e.q.,
supermarkets, discount stores, convenience stores, kiosks), Kodak's survey shows that
Kodak isavailablein 21 percent of the outlets. Kodak's March 20, 1996 submission at tab 1,

(...continued)

& Surveys Wordwide found that in 1995, Fuji brand film was available in only 34 percent of
U.S. outlets that sell film. See Exhibit 1. The lack of availability of Fuji brand filmin
numerous, smaller volume outlets in the U.S. isaso confirmed in F.M. Scherer, "Retail
Distribution Channel Barriersto International Trade" at 22-25; see Fujifilm's January 4, 1996
submission.

8 In a new submission dated April 16, 1996, Kodak attempts to discredit the retall
coverage survey commissioned by Fujifilm on the ground that the firm that conducted the
survey -- Nippon Research Center Ltd. -- is related to Fujifilm. See Kodak's April 16, 1996
submission at frontpiece. Fujifilm aready responded to these chargesin an earlier submission.
See Fuyjifilm's February 7, 1996 submission at pages 6-7, n. 5. While it istrue that Fujifilm
owns a5 percent equity share in Nippon Research and that Fujifilm's President Ohnishi sitson
thefirm'sboard of directors, these factsin no way diminish the credibility of the survey results.
Fujifilm is one of 20 large Japanese companies (including, among others, Toyota Motor,
Nippon Steel, Toshiba, Asahi Beer, and Nomura Securities) owning stock in the company.
Out of these 20 companies, 18 have representatives on Nippon Research's board; day-to-day
operation of the firm, though, is managed by "insde" members, not outside members from
affiliated companies. Many other companies are much larger clients of Nippon Research than
is Fujifilm: the firm's sales of servicesto Fujifilm represent only 1 percent of itstotal sales.
Whatever cloud Kodak may seek to place over theretall coverage survey data, the fact isthat
Nippon Research is one of the most highly respected research companiesin Japan. We note,
too, that Nippon Research is associated with Gallup International, an association whose
namesake is perhaps the single best known and respected survey firm in the world.



page 2. Again, theretail coverage survey's figures are similar: the weighted average
availability for other outlet typesis 16.6 percent for the local cities, 17.6 percent for Osaka
and Kyoto, and 30.2 for Tokyo.°

Furthermore, both Kodak and Fujifilm combined outlet type-specific
availability figuresinto overall average availability figures using similar weight-averaging
techniques. Both Kodak and Fujifilm relied on figures published in Photo Market 1995 that
show the percentage of total film sales accounted for by each outlet type.l® Thus, since photo

shops account for 50 percent of film sales, Kodak's survey alocated 50 percent of its sample
to photo shops. Similarly, Fujifilm calculated overall average availability figures by weight-
averaging its outlet type-specific numbers in accordance with the Photo Market 1995
percentages. See Fujifilm's December 21, 1995 submission at Figure 10 (attached as Exhibit
4).11

What Kodak failed to do, however, isto account for differencesin relative
sales volume within a given outlet type. See Kodak's March 20, 1996 submission at tab 2,
page 3, endnote 2. Thiscrucia omission completely undermines the validity of Kodak's
figures. The problem is that there are enormous variations in sales volume within a given
outlet type. For example, some very small photo shops may sell only afew hundred rolls per
year, while large shops may sell over 1,000 timesas much film. Y et Kodak's survey countsall
photo shops equally regardless of size. Thus, if Kodak's availability is not randomly
distributed, but rather is concentrated in large volume outlets, then Kodak's survey
understates the actual extent of Kodak's market penetration.

Theretall coverage survey commissioned by Fujifilm avoided this
methodological pitfall by estimating the sales volume of each outlet surveyed and weight-

° A derivation of these weighted average figuresis provided in Exhibit 2.

10 Photo Market 1995 at 130. A copy of this page is provided in Exhibit 3.

u Kodak argues that the allocation of the retail coverage survey sample among outlet
types "did not mirror the way film is sold in Japan." Kodak's March 20, 1996 submission at
tab 3. For example, although supermarkets and discount stores account for 23 percent of
total film sales volume, they constituted 35 percent of the retail coverage survey sample. See
id. For the reasons explained above, Kodak's criticism lacks merit. The allocation of the retail
coverage survey sample among outlet typesis irrelevant, since outlet type-specific results
were then weighted in accordance with each outlet type's relative sales volume to produce
overal weighted average figures.



averaging the raw availability data accordingly. See Fujifilm's December 21, 1995 submission
at 27. The results show that Kodak isindeed concentrated in large volume outlets, and thus
its market penetration is much better than the raw availability data would indicate. For
example, even in the local cities where Kodak's market penetration is lower, Kodak is
availablein 52.3 percent of surveyed photo shops, and those outlets account for 77.4 percent
of surveyed photo shop film sales volume. For supermarkets and department stores, the
figures are even more dramatic: Kodak is available in only 22.9 percent of the outlets, but
those outlets account for 62.6 percent of total volume. See Fujifilm's December 21, 1995
submission at Exhibit 8 (a.copy of the relevant page is provided in Exhibit 5).

Thus, the faillure of Kodak's survey to take account of relative sales volume
within agiven outlet type yields a distorted and unreliable picture of the Japanese
marketplace.’? Kodak's finding that Kodak is available in only 34 percent of surveyed outlets
does not tell the whole story. It is unimportant that Kodak is available in only a minority of
outletsif the rest of the outlets do not sell very much film. And this, indeed, is precisely the
case, astheretail coverage survey presented by Fujifilm shows. By measuring the sales
volume of each surveyed outlet, the retail coverage survey reveals that Kodak is availablein
outlets accounting for between 56.4 and 77.4 percent of total sales volume, depending on the
region. See Fujifilm's December 21, 1995 submission at Figure 10 (attached as Exhibit 4).
Thus, contrary to its claims, Kodak has succeeded in winning shelf space in those outlets that
account for the healthy majority of film sales.

Beyond itsfailure to yield atrue volume-based picture of Kodak's availability,
Kodak's survey methodology is further flawed by the geographic distribution of its sample.
Kodak has explained that its survey visited 2,028 outlets in 144 randomly selected cities. In
so designing its survey, Kodak's apparent purpose was to distribute its sample evenly across
Japan.® This survey design, however, is flawed, because film sales are assuredly not
distributed evenly across Japan. Of Japan's 47 prefectures, just two of them -- Tokyo and
Osaka -- account for 30.29 percent of total film sales. Another four prefectures -- Fukuoka
(including Fukuoka city), Kanagawa (including Y okohama), Aichi (including Nagoya), and

2 Given the clarity with which this methodological issue was discussed in Fujifilm's

December 21, 1995 submission, it is unlikely that Kodak's methodological lapse was
unintentional. It isdifficult to avoid the conclusion that Kodak has consciously rigged the
numbersin an effort to support its flagging case.

13 Since Kodak's March 20, 1996 submission does not divulge how many outlets were
visited in each city, the exact geographic distribution of the survey sampleisnot clear.



Hyogo (including Kobe) -- comprise another 18.62 percent of total film sales. 1d. See Photo
Market 1995 at 204 (atrandated copy of which is provided in Exhibit 6).

Asthe abovefiguresindicate, film salesin Japan are concentrated in areas with
major cities. And as Kodak itself admits, Kodak's market penetration is best in Tokyo and
other "larger cities such as Osaka, Fukuoka, Nagoya, and Y okohama." Kodak's March 20,
1996 submission at tab 1, page 4. Kodak's survey, by not concentrating its survey sample
where film sales are concentrated, once again produces skewed results. And given that
Kodak sales are concentrated in major cities, the results are skewed toward underrepresenting
Kodak's true penetration of the Japanese market.4

Thus, Kodak's attempt to document its alleged exclusion from the retail store
shelf isunavailing. Firgt, by failing to challenge the results of the tokuyakuten customer
survey, Kodak has effectively conceded that its availability at retail outlets has nothing to do
with any supposed "distribution bottleneck.” Furthermore, Kodak cannot even show that --
for whatever reason -- its market penetration is limited. Kodak of course has tried to make
this point, but the figures it presents are ssimply the reflection of a flawed methodology, not
marketplace reality. By contrast, the retail coverage survey commissioned by Fujifilm avoids
Kodak's methodological problems, and shows that Kodak is actually widely availablein

Japan.t®

14 Theretail coverage survey commissioned by Fujifilm avoided all the methodological
problems associated with geographic distribution of the survey sample by not attempting to
generate nationwide average availability figures. Instead, the retail coverage survey focused
on three areas. Tokyo, Osaka and Kyoto, and three representative local cities (Niigata,
Shizuoka, and Okayama). Results for each area were calculated separately; thus, the survey
presents a range of availability figures, rather than an overall average.

n Finally, Kodak's allegations regarding the limited selection of Kodak products at
outlets at which Kodak is available clearly have nothing to do with anticompetitive conduct.
There is no concelvable reason why Fujifilm -- even assuming it controlled the nonexistent
"distribution bottleneck” -- would try to prevent some outlets from carrying single packs
while stopping other outlets from carrying multipacks. The variety of Kodak products
offered reflects independent business judgments by retailers about how to allocate their shelf
space, not anticompetitive conduct by Fujifilm. Moreover, the figures Kodak cites about
single pack-only or multipack-only availability are undermined by the same methodological
problems that beset Kodak's overal availability numbers.



C. Kodak's Findings Regarding Relative Retail Prices Provide No
Evidence Of Market Barriers

Kodak claimsthat its survey showsthat its penetration of the Japanese market
is being stymied by retailers pricing practices. According to Kodak:

Kodak has made repeated efforts to gain market share by
reducing its wholesale prices even further -- but without
appreciable effects on Fuji's dominance of the distribution
system or market share. Thisis because Kodak's lower
wholesale prices are most often not passed through to
consumers in the form of lower retail prices.

Kodak's March 20, 1996 submission at tab 1, page 5 (emphasisin original). Specifically,
Kodak states that its survey shows that in between 60 and 66 percent of the storesin which
both Kodak and Fuji brand film are offered, Kodak pricesareidentical to or higher than prices
for Fuji brand film. Seeid. These results supposedly corroborate Kodak's allegations that
vertical and horizontal price fixing in Japan are hindering its sales efforts. See Kodak's
November 6, 1995 submission at 65-73.

Despite Kodak's claims, its survey provides no evidence of price collusion.
First, its findings are marred by the fundamental methodological flaws discussed in the
previous section. Furthermore, even if the findings were reliable, they provide no evidence of
collusive pricing. As Fujifilm has aready demonstrated in its March 28, 1996 submission, an
objective review of the evidence shows that Kodak's charges of price fixing are completely
baseless.

Kodak's conclusion that it is not "competitively priced” in between 60 and 66
percent of the outletsin which it is available reflects not marketplace reality, but ssimply a
flawed survey methodology. As discussed in the previous section, Kodak's survey failsto
take account of differencesin relative sales volume within a given outlet type -- a critical
omission that produces huge distortions in the survey's findings. In addition, Kodak's survey
is further flawed by its failure to concentrate its survey sample in those geographic areas
where film sales are concentrated -- i.e., large cities. The most that Kodak's survey tellsusis
that Kodak and Fuji brand film are priced smilarly in alarge number of retail outlets; it tellsus
nothing, however, about how small or large a percentage of total film salesis accounted for by
those outlets.16

16 Kodak aso clamsthat its survey shows that Zenren-member stores (1) charge higher
prices for film than other photospecidty retailers and (2) charge basically the same prices for

(continued)



Even if the survey results were accurate, they provide no evidence of price collusion.
Asdiscussed in Fujifilm's recent rebuttal of Kodak's price fixing allegations, we believe that
Kodak's wholesale prices are -- in general -- somewhat lower (but not dramatically lower)
than wholesale prices for Fuji brand film. This situation gives retailers three options. (1)
reduce Kodak pricesto the level that gives the same markup as that earned on Fujifilm
products, thereby maximizing Kodak sales volume; (2) mark up Kodak until prices are
roughly equivalent to prices for Fuji brand film, and earn higher unit margins on Kodak sales;
or (3) do something in between. All of these options reflect normal, pro-competitive business
strategies; in particular, for many retailers the ability to earn alarger markup on Kodak filmis
undoubtedly what persuades them to carry such a low moving product.’ The evidence
presented by Fujifilm -- and even the flawed data presented by Kodak -- show that retailersare
pricing al aong this continuum. See Fujifilm's March 28, 1996 submission at 16-17, 22-23.

Kodak has provided no evidence whatsoever that Japanese retailers are
refusing -- much less refusing in collusion with one another -- to pass through low wholesale
pricesto consumers. Kodak has not provided any documentation of asingle real-life example
of aretaler that has been asked to lower excessive markups but has refused. Indeed, the
evidence is overwhelming that -- at least until recently -- Kodak has not even been trying to
gain market share by underselling Fujifilm. In particular, it is hard to see how Kodak could
complain about Kodak's being sold at the same price as Fujifilm given that, for the past

(...continued)

Kodak and Fujifilm products. See Kodak's March 20, 1996 submission at tab 1, page 6. Since
Kodak has not provided the raw data on which its conclusionsrest, it isimpossible to verify
the validity of its statistical analysis. Even assuming that the findings are reliable, they in no
way point to anticompetitive conduct. The membership of Zenren consists primarily of
smaller photospecialty retailers. Such retailers are precisely the onesthat, for normal business
reasons, are more likely to charge higher prices overall and -- in light of their limited shelf
space -- a higher markup for slow selling Kodak products. At the same time, however, it
should be noted that many major discounters (e.g., Y odobashi Camera) that even Kodak
admits compete vigoroudly on price are also members of Zenren; accordingly, thereis no
connection whatsoever between Zenren membership and alleged price collusion.

e Since constraints on shelf space are strictest for small retailers, one would expect
higher markups -- and higher retail prices -- for Kodak products sold in small stores. Given
that Kodak's failure to account properly for volume gives disproportionate weight to small
retailers, it islogical that Kodak's survey would show that equivalent pricing of Kodak and
Fuji brand film is so prevalent.



decade, Kodak's manufacturer's suggested retail prices have been identical to or higher than
Fujifilm's. See Fujifilm's March 28, 1996 submission at 4-17.

The available evidence shows clearly that Japanese retailers are willing to sl
film at low prices. Multipack film at very low prices now accounts for roughly 40 percent of
total Japanese film sales. And private and dua brand film -- including film manufactured by
Kodak -- is sold at rock bottom prices at over 10,000 outlets in every prefecture of Japan. If
Kodak wants to undersell Fujifilm, al it needs to do is reduce its wholesale prices
substantially. Such a move would alow retailers to earn bigger unit margins and undersell

Fujifilm sufficiently to encourage consumers to switch brands. See Fujifilm's March 28, 1996
submission at 18-20.

Once again, Kodak's "evidence" in support of its allegations turns out to be much less than
meets the eye. Despite its impressive-looking presentation, Kodak's new survey boils down
to acombination of cooked numbers and non sequiturs. Fujifilm is confident that any neutral,
objective review of the facts will vindicate its position that the Japanese consumer
photographic market is open and competitive.

Enclosed are 20 copies of this submission for distribution to the Section 301
Committee. Please contact usif you have any questions.

Respectfully submitted,

William H. Barringer
Counsel to Fujifilm









